THIS DOCUMENT WAS NOT WRITTEN WITH PUBLICATION IN MIND 
AND IS NOT BINDING PRECEDENT OF THE BOARD 



UNITED STATES PATENT AND TRADEMARK OFFICE 



BEFORE THE BOARD OF PATENT APPEALS 
AND INTERFERENCES 



Ex parte TRANS TEXAS HOLDINGS CORP.' 



Appeal No. 2005-2643 
Reexamination Control No. 90/005,842 
Patent 6,052.673^ 



HEARD: January 24, 2006 

Before MARTIN, BLANKENSHIP, and MacDONALD, Administrative Patent Judges. 
MARTIN, Administrative Patent Judge . 

DECISION ON APPEAL 

This is an appeal under 35 U.S.C. §§ 134 and 306 from the examiner's final rejection of 
claims 1-28, which are all of the patent claims, under 35 U.S.C. § 103(a). We affirm. 



MAILED 

MAY 2 6 2006 



' Trans Texas Holdings Corp. is the owner of the patent under reexamination. The 
inventors named in the patent are Tomds Leon and Lewis J. Spellman. 

^ The '673 patent issued based on Application 09/184,752, filed November 2, 1998, 
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The Final Office Action (hereinafter "Final Action") included (at 3, H 5) a rejection of 
claims 2. 17, and 27 under the first paragraph of 35 U.S.C. § 112, which was not repeated in the 
Answer and is therefore treated as withdrawn. Manual of Patent Examining Procedure § 1207.02 
(8th ed. rev. 4, Oct. 2005). In any case, as pointed out by appellant in the reply brief (at 5-7), the 
rejection was contrary to 37 CFR § 1.552(a)' because the rejected claims are unamended, original 
patent claims. 
A. Related litigation 

The patent under reexamination in this proceeding (Patent 6,052,673) and the patent 
under reexamination in Reexamination Control No. 90/005,841 (Patent 5,832,461), which is the 
subject of pending Appeal No. 2005-2642, were both involved in Trans Texas Holdings Corp. v. 
Pacific Investment Management Co.. Civ. Act. No. A99CA658SS in the United States District 
Court for the Western District of Texas (Austin). On August 26, 2000, the district court entered 
a Markman* order (Exhibit D to the brief) construing various terms of the claims of both patents. 

In response to a question from the Board at oral argument concerning the date of 
dismissal of the district court action, counsel requested permission to submit a copy of the district 
court's docket report, which request was granted. The docket report was faxed to the board on 
January 25, 2006, and shows that the order dismissing the action was filed on January 8, 2001 . A 

' 37 CFR § 1 .552(a) provides: "Claims in an ex parte reexamination proceeding will be 
examined on the basis of patents or printed publications and, with respect to subject matter added 
or deleted in the reexamination proceeding, on the basis of the requirements of 35 U.S.C. 112." 

< Markman v. We.stview Instruments. Inc.. 52 F.3d 967, 979, 34 USPQ2d 1321, 1329 
(Fed. Cir. 1995), 517 U.S. 370, 372, 38 USPQ2d 1461. 1463 (1996). 
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copy of that order, entitled "Order of Dismissal With Prejudice" (incorrectly giving the year as 
2000), accompanied the reply brief as Exhibit G. 

B. Related appeal 

A decision is being mailed concurrently herewith in Appeal No. 2005-2642 in the '841 
reexamination proceeding. 

C. The invention at issue 

The claims are directed to a method of managing financial accounts wherein an institution 
(a) offers inflation-indexed deposit accounts and (b) at least partially offsets the cost of those 
accounts by holding one or more assets, such as loan accounts, having a rate of return indexed to 
inflation. '673 Patent at col. 1, 11. 55-59. Each deposit account and loan account has a principal 
component and an accrual component. IdL at col. 2, 1. 66 to col. 3, 1. 1. In the case of a loan 
account, either the loan principal component or the loan accrual component is adjusted in 
response to inflation. See claims 5 and 6. 

All of the pending claims are unamended, original patent claims. There are four 
independent claims (1, 9, 22, and 25), of which claim 1 reads: 

1. A method ofmanaging financial accounts comprising: 

providing a plurality of deposit accounts with a financial institution; 
adjusting the amount in each deposit account as a fimction of a rate of 
inflation; 

providing at least one loan account with said financial institution using 
funds deposited with the financial institution; 
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adjusting the amount in the loan account as a unction [sic*] of a rate of 

inflation using an account data processor, 
paying the deposit accounts; and 

receiving repayment of the loan accoimt by said financial institution in a 
maimer where the funds in the loan account obtain a rate of return 
responsive to a rate of inflation. 

D. The grouping of the claims 

At page 5 of the brief, appellant states that "[flor purposes of this Appeal, all of the 
claims shall be considered separately and do not stand or fall together." Under 37 CFR 
§ 1.192(c)(7) (2001), which was in effect when the brief was filed, a group of claims rejected on 
the same ground can be treated as standing or falling together unless the brief states that the 
claims of the group do not stand or fall together and explains why the claims are believed to be 
separately patentable. As noted below, some of the rejected claims have not been separately 
argued and thus will be treated as standing or falling with their parent claims. 

E. The scope and meaning of the claims 

"[D]uring examination proceedings, claims are given their broadest reasonable 
interpretation consistent with the specification." hi re Hvatt . 21 1 F.3d 1367, 1372, 54 USPQ2d 
1664, 1667 (Fed. Cir. 2000) (citing to re Graves. 69 F.3d 1 147, 1 152. 36 USPQ2d 1697, 1701 
(Fed. Cir. 1995); InreEtter. 756 F.2d 852, 858, 225 USPQ 1, 5 (Fed. Cir. 1985) (en banc)). 



* No certificate of correction of correction has been filed to correct this or any other error 
in the original patent. 
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Thus, as explained in In re American Academy o f Science Tech Center. 367 F.3d 1359, 1369, 

70 USPQ2d 1827, 1834 (Fed. Cir. 2004), which was an appeal from a Board decision in a 

reexamination proceeding, 

the Board is required to use a different standard for construing claims than that 
used by district courts. We have held that it is error for the Board to "appl[y] die 
mode of claim interpretation that is used by courts in litigation, when interpreting 
the claims of issued patents in connection with determinations of infringement 
and validity." InreZletz. 893 F.2d 319, 321 [13 USPQ2d 1320, 1321] (Fed. Cir. 
1QR9V accord In re Morris. 127 F.3d 1048, 1054 [44 USPQ2d 1023^ 1028] (Fed. 
Cir. 1997) ("It would be inconsistent with the role assigned to the PTO in issuing 
a patent to require it to interpret claims in the same manner as judges who, 
post-issuance, operate under the assumption the patent is valid."), histead, as we 
explained above, the PTO is obligated to give claims their broadest reasonable 
interpretation during examination. 

Appellant's reliance (Brief at 9) on the claim interpretation given in the district court's Markman 

order is therefore misplaced. 

Appellant nevertheless argues (Reply at 4-5) that we are bound by the district court's 

Markman order under the doctrine of issue preclusion discussed in In re Freeman, 30 F.3d 1459, 

1465-69, 31 USPQ2d 1444, 1448-51 (Fed. Cir. 1994). This argument fails because the Markman 

order was not "necessary to die judgment rendered in the previous action," which is one of the 

four conditions for application of the doctrine: 

Issue preclusion is appropriate only if: (1) the issue is identical to one decided in 
the first action; (2) the issue was actually litigated in the first action; (3) 
resolution of the issue was essential to a final judgment in the first action; arid 
(4) plaintiff had a frill and fair opportunity to litigate the issue in die first action. 
A R. Dick Co. V. Burroughs Corp.. 713 F.2d 700, 702, 218 USPQ 965, 967 (Fed. 
Cir. 1983), cert, denied. 464 U.S. 1042 (1984). 
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Freeman. 30 F.3d at 1465, 31 USPQ2d at 1448. Regarding claim interpretation, the Freeman 
court further explains: 

hi the context of claim interpretation, this court has held that 

judicial statements regarding the scope of patent claims are entitled to 
collateral estoppel effect in a subsequent infringement suit only to the 
extent that determination of scope was essential to a final judgment on the 
question of validity or infringement. 
A B. Dick Co.. 713 F.2d at 704, 218 USPQ at 968. This court has warned, 
however, that statements regarding the scope of patent claims made in a former 
adjudication should be narrowly construed. Id, Additionally, to apply issue 
preclusion to a claim interpretation issue decided in a prior infringement 
adjudication, "the interpretation of the claim had to be the reason for the loss [in 
the prior case] on the issue of mfringement." Jackson Jordan, Inc. v. Plasser 
American Corp.. 747 F.2d 1567. 1577, 224 USPQ 1, 8 (Fed. Cir. 1984). 

Freeman. 30 F.3d at 1466, 3 1 USPQ2d at 1449. The district court action at issue here concluded 

with a dismissal rather than with a judgment on validity or infringement. 

In giving claims their broadest reasonable construction, the PTO will "tak[e] into account 

whatever enlightenment by way of definitions or otherwise that may be afforded by the written 

description contained in the applicant's specification." Morris, 127 F.3d at 1054, 44 USPQ2d 

at 1027. However, we are not permitted to read limitations from the disclosed embodiments or 

examples into the claims. S.. American Academy . 367 F.3d at 1369, 70 USPQ2d at 1834: 

We have cautioned against reading limitations into a claim from the 
preferred embodiment described in the specification, even if it is the only 
embodiment described, absent clear disclaimer in the specification. See 
T iPhel-Flarsheim Cn. v. Medrad. Inc.. 358 F.3d 898, 906 [69 USPQ2d 1801] (Fed. 
Cir. 2004) ("Even when the specification describes only a single embodiment, the 
claims of the patent will not be read restrictively unless the patentee has 
demonstrated a clear intention to limit the claim scope using 'words or 
expressions of manifest exclusion or restriction.'"); Teleflex, Inc. v. FicosaN. 
Am. Corp.. 299 F.3d 1313, 1325 [63 USPQ2d 1374] (Fed. Cir. 2002). 
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The principal point of contention regarding the scope and meaning of the claims is the 
relationship between the rate of prior actual inflation and the resulting inflation adjustments of 
the deposit and loan accounts. Appellant contends that the claims require a continuous (i.e., 
nonstepped) relationship between the inflation adjustments and the inflation rates such that 
different amounts of prior actual inflation will result in different inflation adjustments. For the 
following reasons, we do not agree. 

Claim I recites the relationship between the rate of inflation and the resulting inflation 
adjustment in two different ways, the first being to describe it as a "function" in the steps of 
"adjusting the amount in each deposit account as a function of a rate of inflation" and "adjusting 
the amount in the loan account as a [fjunction of a rate of inflation." The second is to call for 
"receiving repayment of the loan account ... in a manner where the funds in the loan account 
obtain a rate of return responsive to a rate of inflation." We will begin by addressing the 
meaning of the phrase "as a fiinction of a rate of inflation." Neither this phrase nor the term 
"fionction" is defined in the specification. Appellant cites Webster's Ninth New Collegiate 
Dictionary 498 (1987) (Exhibit E to brief), which gives a number of definitions of "fiinction," of 
which appellant relies on the following: "5 a: a mathematical correspondence that assigns 
exactly one element of one set to each element of the same or another set bra variable (as a 
quality, trait, or measurement) that depends on and varies with another (height is a - of age)." 
Brief at 1 0. While the examiner correctly observed that the term "fiinction" is broad enough to 
embrace "discrete" fiinctions, which he characterizes as being noncontinuous (Final Action at 29; 
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Answer at 23), he did not cite any supporting authority. Nevertheless, it is evident from the term 
"step function" that a "function" need not be continuous. See Webster's T hird New International 
Dictionary of the English Language - Unabridged 2237 (copy enclosed) (1971 ed.) (defining 
"step function" as "a function of a single real variable in mathematics that remains constant 
throughout each of a series of adjacent intervals with the constant value varying from interval to 
interval"). A graph of a "step function" appears as Figure 32 in Margaret L. Lial, E. John 
Homsby, Jr., and David I. Schneider, College Algebra 236-37 (copy enclosed) (7th ed. 1997). 
The phrase "as a fimction of a rate of inflation" employed in the claim therefore does not imply a 
continuous function or preclude a step function. 

Turning now to the step of "receiving repayment of the loan account ... in a manner 
where the funds in the loan account obtain a rate of return responsive to a rate of inflation," 
appellant relies on the following definition of "responsive to the rate of inflation" in the 
specification: "Responsive to the rate of inflation, as used herein, means directly responsive to a 
market indicator of prior actual inflation and it is not meant to include the market's expectation of 
future inflation." '673 Patent at col. 3, 11. 1 1-14. This definition has several possible 
interpretations. It can be construed as defming (1) only the phrase "responsive to the rate of 
inflation"; (2) the phrase "Ae rate of inflation" (our emphasis), whether or not preceded by 
"responsive to"; or (3) the phrase "rate of inflation," whether preceded by "a" or "the." We 
conclude that interpretation (3) is the broadest reasonable one and will so construe the phrase 
"rate of inflation" in all of the claims. As for the effect of the use of "directly responsive to" 
instead of "responsive to" in the definition, the broadest reasonable interpretation of the chosen 
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phraseology is that it was meant to emphasize that the calculations of inflation adjustments must 

be based on the market indicator data which represents prior actual inflation (e.g., the CPI-U). 

See The American Heritage Dictionary of the E nglish Language 373 (copy enclosed) (New 

College Edition, 1975) (hereinafter American Herit age Dictionary) (defining "directly" to mean: 

"1. In a direct line or manner; straight. ... 2. Without anyone or anything intervening; 

immediately.")- Nothing in the specification clearly evidences an intent to have die phrase 

"directly responsive to" construed as requiring a continuous relationship. 

Appellant's argument that the foregoing definition from the '673 patent requires us to 

construe claim 1 as requiring that the inflation adjustments in the deposit and loan accounts be 

continuous fiinctions of the rate of prior actual inflation is wrong on two counts. First, as 

explained above, the phrase "directly responsive to" in the definition does not imply a continuous 

relationship. Second, even assuming it does, the definition does not address the relationship 

between the inflation adjustments and the rate of inflation. Instead, it addresses the relationship 

between the inflation adjustments and "a market indicator of prior actual inflation," which need 

not represent the rate of prior actual inflation. In fact, appellant's disclosed market indicators of 

prior actual inflation represent inflated price levels, fi-om which the inflation rates and the 

resulting inflation adjustments are calculated: 

Once the current inflation index (CPIc) is determined, the level of inflation since 
the last reporting period is estimated by consideration of a preselected inflation 
index which reflects prior actual inflation. A preferred embodiment of the present 
invention utilizes the consumer price index CPI-U, for all items. However, any 
number of indexes may be successfiilly utilized including, but not limited to 
CPI-W, Producer Price Index, the Implicit Price Deflator for the Gross National 
Product, or any component nf these !?rice level measures so long as the index 
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reflects some measure of past inflation. The level [of] inflation which has 
occurred since the previous iteration period can be determined by the formula: 

CPIc - CPIo 
CPIo 

Where CPIo i[s] the inflation index at the time of the last iteration, or the initial 
index if the present iteration is the first. 

'673 Patent at col. 6, 11. 27-46 (emphasis added). "If. . . inflation has occurred during the prior 

iteration period, the cash outflow or disbursement attributable to the effects of inflation on the 

account balance is determined by applying the inflation rate to the deposit balance." Id, at col. 6, 

11. 58-62. Because the "market indicator of prior actual inflation" need not represent the rate of 

prior actual inflation, any claim recitations of inflation adjustments "responsive to a rate of 

inflation" should be understood as requiring no more than that the inflation adjustments be 

(a) "responsive to" the rate of prior actual inflation and (b) "directly responsive to" (i.e., based 

on) the data of a market indicator of prior actual inflation, which may represent inflated price 

levels rather than inflation rates. 

Appellant's reliance on the district court's Markman order (Brief at 9) for a narrower 

definition of the language of claim 1 and the other claims is improper for the reasons given 

above. Also, because it is improper to read disclosed examples into the claims, American 

Academy. 367 F.3d at 1369, 70 USPQ2d at 1834, we are unpersuaded by appellant's argument 

that: 

[i]n each of the examples in the '461 [sic; '673] specification, the inflation 
component is adjusted for any amount of inflation, and adjusted on a one-for one 
basis. '461 [sic] specification, col. 10 to col. 26. Accordingly, reading the 
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definition and the examples, one of skill would tinderstand that there must be a 
direct correspondence between the rate of inflation and the amount by which the 
variable interest component is adjusted. 

Brief at 8. 

The remaining claim construction issues are addressed below in the discussions of the 
* rejections. 

F. The references 

The rejections rely on the following references: 

4.774.663 Musmanno et al. ("Musmanno") Sep. 27, 1988 

(filedNov.21, 1983) 

Santosh Mukheijee and Claire Orlans, Indexation in an Inflationary Economy - A Case 
Study of Finland. Vol. XL, Broadsheet No. 551, PEP - The Social Science Institute, April 1975, 
at 50-73 and 106-11 ("Mukheijee").' 

Gloria J. Weiner, Choosing a home equity plan. " 84 Restaurant Business 100 (Feb. 10, 
1985) ("Weiner"). 

G. The grounds of rejection 

Claims 1-24 stand rejected under 35 U.S.C. § 103(a) as unpatentable over Mukheijee in 
view of Musmanno. 

Claims 15 and 25-28^ stand rejected under § 103(a) as unpatentable over Mukheijee in 
view of Musmanno said further in view of Weiner. 



' A better copy of Mukheijee than is currently of record accompanies this decision. 

^ The rejected claims are incorrectly identified as "claims 15 and 25-25" in the statement 
of the rejection given at page 20, ^ 32, of the Final Action and as "claims 15 and 25-27" in the 
statement of the rejection given at page 18, H 27 of the Answer. 
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H. The Mukherjee and Musmanno references 

Mtikheijee describes the Finnish experience from 1950-69 with inflation-indexing of 
bank deposit accounts (at 50-56), government- and industry-issued bonds (at 57-63), social 
security, pensions, and msurance (at 63-66), bank loans (at 67-69), and commercial and property 
contracts (at 70-73). 

The Finnish banking system was divided into three groups: (a) commercial savings; 

(b) cooperative; and (c) Post Office. Mukheijee at 50. 1st para. "As the rapid inflation of 1950-1 

was being checked by the stabilisation programme begun in October 195 1 , the banks took the 

decision, in principle, to adjust both their loans and deposits for inflation, on the basis of 

quarterly inspections of the cost-of-living index." Id at 50, second para. While "[t]he initial 

idea had been to apply an extra charge to all loans equal to half the rise in the index, and then to 

use the funds to compensate all depositors for half their loss due to inflation," ii at 50, last para., 

that initial idea was not adopted. Instead, 

[w]hat was eventually decided was different and more complex. Not all deposits 
were index-linked, but only specifically designated accounts carrying certain 
restrictions on withdrawal. Full inflation proofing was given to these designated 
accounts. The money needed to make them keep pace with the cost of living was 
found by imposing an 'index surcharge' on all loans. The amount of the 
surcharge was usually fixed according to the proportion of the bank's deposits 
benefiting by index adjustment, so that the bank could just balance its 
commitments. 

Id, at 50-51. The first index-linked bank deposit accounts went into effect in May 1955 and had 
the following characteristics: 

( 1 ) A lump sum of 30,000 markka was required to open the account; 
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(2) Withdrawals were not permitted during the first year; 

(3) The fixed interest paid on the account balance was 1 to 1 '/i percentage points below 
that paid for normal deposits; and 

(4) They did not share the tax exemption enjoyed by ordinary savings accounts. 
Mukherjee at 5 1 , 2d fiill para. 

Furthermore, the indexing feature operated in a stepped, discontinuous manner rather than 
a continuous maruier: 

Once the cost-of-living index (October 1951 = 100) had risen 2 points above 104, 
the capital was increased by as many as 2 fiill per cents as the index had risen 
between deposit and withdrawal. The figures used were the averages (to the 
nearest whole number) of the index values for the three months before deposit and 
withdrawal respectively. The system did not work the other way; no reduction 
would take place if the index fell. 

Id at 5 1, 3d fiill para. In January 1957, a choice of two kinds of index-linked accounts became 

available to the public: in addition to the above taxable accounts, thereafter called 'A' accounts, 

'B' accounts were offered which were tax-free (like normal, nonindexed deposit accounts) but 

gave only 50 per cent index compensation. Id at 52, 2d fiill para. The interest rates for the two 

types of accounts were as follows: 

'A' and 'B' accounts at first carried the same basic rate of interest of 4'^ 
per cent. In January 1957, when 'B' accounts started, the index clause for 'A' 
accoimts was made more sensitive. Compensation was now to be paid for fiill 1 
. per cent changes in the cost-of-living index, instead of full 2 per cents. 'B' 
accounts received exactly half the index-related compensation rate paid on 'A' 
accounts. 

Id at 54, 4th fiill para. The phrase "basic rate of interest" in the foregoing passage refers to a 
fixed rate of interest. Appellant does not contend otherwise. 
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'B' accounts suffered a death blow when 'A' accounts, which provided full indexing, 
were freed from taxation. Mukherjee at 56, 2d para. 

Under the heading "Sudden death" at page 56. Mukherjee explains that in March 1968, a 
stabilization agreement signed by the central trade union and employer organizations abolished 
the system of index linkage for wages, rents, business contracts, bonds, and bank deposits and 
that this agreement precluded the index clause from being applied to bank deposits after 
November 30, 1968. Id, at 56, 4th para. 

Banks paid for the inflation-related costs of the indexed deposit accounts in several ways. 
In the discussion of indexed government and industry bonds (at 57-63), Mukherjee notes that 
"[b]anks and cooperative credit societies needed the income from index bonds to help pay 
compensation on indexed deposit accounts." Id at 59, 1st full para. In the discussion (at 67-69) 
of inflation-indexed loans offered by various organizations, including the National Pensions 
Institute, insurance companies, banks, and the government, Mukherjee explains: 

Banks started to make indexed charges on loans when their indexed 
deposit business became of appreciable size, ta the savings and cooperative bank 
sector this was in 1956. Similar charging arrangements by the commercial banks 
did not come into operation until rather more than a year after that. This part of 
the banking sector had interrupted this business for a year, and initially were able 
to cover indexed payments to depositors vnth income from their holdings of 
government indexed bonds. 

The Post Office Bank usually tied its loans 25 per cent to the cost-of-living 
index. All other banks operated on the principle of calculating an index surcharge 
on all loans at rates just sufficient to cover indexed payments to depositors. This 
meant, for example, that in a year when the index rose by 10 per cent, a bank with 
one fifth of its deposits in fully index-linked accounts would place an index 
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surcharge of 2 per cent on all its outstanding loans. This surcharge became 
payable inunediately by borrowers as additional interest; the outstanding debt was 
not, however, written up. 

Id, at 67-68. 

Mukheijee fails to disclose the use of a data processor for servicing accounts. The 
examiner relies on Musmanno for this teaching. Musmanno's Figures 1 A, IB, and 2-4 depict, in 
flow-chart form, 

a data processing implementation for a brokerage-cash management financial 
system which provides for automatic investment of free credit cash balances in 
short term investments which include an insured savings account option; a full 
range of security brokerage transaction functions; which permits consumer 
transaction ("charge") card and check charges; and which includes safeguards 
against abuses., e.g., check kiting. 

Musmanno, col. 1, 11. 24-33. Appellant concedes that these flow charts represent operations 

performed by a data processor. See Brief at 15-16 ("Musmanno . . . teaches the use of a specific 

type of data processing to manage a specific type of account, the so-called Cash Management 

Account. Musmanno teaches specific software for carrying this fimction out, which is shown, for 

example, in Figures [1 A, IB], 2, 3 and 4."). 

The examiner does not contend that Musmanno discloses using a data processor to 

service inflation-indexed accounts. 
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I. The merits of the rejection of claims 1-24 for 
obviousness over Mukherjee in view of Musmanno 

The legal conclusion that a claim is obvious within § 103(a) depends on at least four 

underlying factual issues: (1) the scope and content of the prior art; (2) the differences between 

the prior art and the claims at issue; (3) the level of ordinary skill in the pertinent art; and 



(4) an evaluation of any relevant secondary considerations. See Graham v. John Deere Co. of 



Kansas City. 383 U.S. 1, 17, 148 USPQ 459, 467 (1966). As explained in Princeton 

Rinrhemicals Inr. v Rfickman Coulter Inc. . 411 F.3d 1337, 75 USPQ2d 1051. 1054 (Fed. Cir. 

2005), it is also necessary to consider the question of motivation: 

As this court pointed out in Ruiz v. A.B. Chance Co. . 357 F.3d 1270, 1275 
[69 USPQ2d 1686, 1690] (Fed. Cir. 2004), in making the assessment of 
differences between the prior art and the claimed subject matter, section 103 
specifically requires consideration of the claimed invention "as a whole." . . . 

This "as a whole" assessment of the invention requires a showing that 
an artisan of ordinary skill in the art at the time of invention, confronted by the 
same problems as the inventor and with no knowledge of the claimed invention, 
would have selected the various elements from the prior art and combined them in 
the claimed manner. Id In other words, section 103 requires some suggestion or 
motivation, before the invention itself, to make the new combination. See In re 
Rouffet 149 F.3d 1350, 1355-56 [47 USPQ2d 1453, 1456] (Fed. Cir. 1998). 

Appellant has not submitted any declarations or affidavits addressing the level of 

ordinary skill in the art. Therefore, the level of skill in the art must be ascertained from the 



references themselves. See InreOelrich. 579 F.2d 86, 91, 198 USPQ 210, 214 (CCPA 1978) 



ordinary skill solely on the cold words of the literature"); In re GPAC Inc.. 57 F.3d 1573, 1579, 




("the PTO usually must evaluate both the scope and content of the prior art and the level of 
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35 USPQ2d 1 1 16, 1 121 (Fed. Cir. 1995) (Board did not err in adopting the approach that the 
level of skill in the art was best determined by the references of record). 

In the absence of any indication to the contrary by the examiner, we assume the rejected 
claims are entitled to the benefit under 35 U.S.C. § 120 of the August 27, 1985, filing date of 
Application 06/770,493, the earliest of the chain of "continuation" applications that led up to the 
application which issued as the patent under reexamination. 

In claim 1 , steps a, b, and e relate to indexed deposit accounts and the remaining steps 
relate to indexed loan accounts: 

1 , A method of managing financial accounts comprising: 

[a] providing a plurality of deposit accounts with a financial institution; 

[b] adjusting the amount in each deposit account as a fiinction of a rate of 

inflation; 

[c] providing at least one loan account with said financial institution using 

funds deposited with the financial institution; 

[d] adjusting the amount in the loan account as a [fjunction of a rate of 

inflation using an account data processor, 

[e] paying the deposit accounts; and 

[fj receiving repayment of the loan account by said financial institution in 
a manner where the funds in the loan account obtain a rate of 
return responsive to a rate of inflation. 

For the reasons given above, the term "function," which appears in steps b and d, is broad 
enough to encompass a step fimction. As also explained above, the phrase "responsive to the rate 
of inflation," which appears in step f, does not require that the rate of return on the loan account 
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be a continuous function of the rate of inflation. As will appear, even assuming the claim should 
be given this narrow construction, it would be satisfied by Mukherjee. 

Before comparing the other language of claim 1 to Mukherjee, we wall address the 
examiner's reliance on Musmanno as evidence that "it was notoriously well-known to employ 
data-processors to manage plural accounts," Final Action at 5, and the examiner's assertion that 
it therefore would have been obvious to "automate MUKHERERJEE [sic] et al. on a data- 
processor such as MUSAMANNO [sic] et al. in order to facilitate account management." Id at 
5-6 (underlining omitted). We agree that it would have been obvious in view of Mukherjee and 
Musmanno, prior to appellant's August 27, 1985, effective filing date, for a bank to offer 
inflation-indexed deposit and loan accounts and to service the accounts with a data processor in 
order to obtain the speed and accuracy offered by automated (as opposed to manual) processing. 
Appellant's argument that Musmanno's software is "tntallv inapplicable to the issue at hand: the 
management of indexed accounts," Brief at 16, is unconvincing because the examiner is not 
proposing to use the same software that is represented by Musmanno's flow charts to service 
Mukheijee's inflation-indexed accounts. "Claims may be obvious in view of a combination of 
references, even if the features of one reference cannot be substituted physically into the structure 
of the other reference." Orthopedic Equip. Co. Inc. v. United States. 702 F.2d 1005, 1013, 217 
USPQ 193, 200 (Fed. Cir. 1983) (citing In re Anderson . 391 F.2d 953, 958, 157 USPQ 277, 281 
(CCPA 1968)). Instead, what matters in the § 103 nonobviousness determination is whether a 
person of ordinary skill in the art, having all of the teachings of the references before him, is able 
to produce the structure defined by the claim. Orthopedic Equip.. 702 F.2d at 1013, 
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217 USPQ2d at 200 (citing In re Twomev. 218 F.2d 593, 596, 104 USPQ 273. 275 (CCPA 

1955)). On this point, appellant argues: 

The complexity of the data processing required for carrying out the 
claimed invention is evident in the four examples of data processing systems 
described in the subject patent specification (see Figures 2-5), along with the 
numerous and varied permutations of these four systems that they enable and that 
would be evident to those of skill in light thereof, which provide those of skill 
with the basic understanding to . . . necessary to overcome the problems that faced 
the Finnish system and that apparently led to the "Sudden Death" of that system. 

Brief at 17. This argument fails for several reasons, the first of which is that, as noted above, 

Mukherjee attributes the "[sjudden death" of the Finnish system of providing inflation-adjusted 

accounts to the 1968 trade agreement which abolished inflation indexing. Mukherjee at 56, 

4th para. Second, appellant has not explained, and it is not apparent from an examination of 

appellant's Figures 2-5, why appellant believes a programmer* having ordinary skill in the art 

just prior to appellant's effective filing date would have been unable to design suitable data 

processing software for implementing inflation-adjusted deposit and loan accounts of the type 

disclosed by Mukherjee. 

Comparing claim 1 to the inflation-linked accounts thus implemented, the examiner 

correctly reads step a ("providing a plurality of deposit accounts with a fmancial institution") and 

step b ("adjusting the amount in each deposit account as a function of a rate of inflation") on 

inflation-indexed deposit accounts like Mukherjee's 'A' and 'B' bank deposit accounts. 



* Where an invention involves two technologies (here, computer programming and 
financial systems), the person having ordinary skill is presumed to have ordinary skill in both 
technologies. In re Brown. 477 F.2d 946. 950-51, 177 USPQ 691, 694 (CCPA 1973). 
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discussed at pages 5 1-56. Final Action at 4, H 8. As explained above, the claim language is 

broad enough to read on these accounts even though the inflation adjuistments are step functions 

of the rates of prior actual inflation. We note that these two steps alternatively read on the 

initially proposed accounts that were not adopted, which are described at page 50, last paragraph 

("The initial idea had been to apply an extra charge to all loans equal to half the rise in the index, 

and then to use the funds to compensate all depositors for half their loss due to inflation."). The 

fact that the initially proposed accounts were never adopted does not detract firom Mukherjee's 

status as a publication disclosing the desirability of such accounts. See In re Sivaramakrishnan, 

673 F.2d 1383, 1384-85, 213 USPQ 441. 442 (CCPA 1982): 

That Gable may not have actually reduced the specific mixture of resin and 
cadmium salt to practice has no bearing on whether the mixture is "described in a 
printed publication" under §102(b). See e.g.. Mannix Co. v. Healey, 341 F.2d 
1009, 1010 n.l, 144 USPQ 61 1, 612 n.l (CA 5 1965); Siegel v. Watson . 267 F.2d 
621,624, 121 USPQ 119, 121 (CADC 1 959V Ritter v. Rohm & Haas Co.. 
271 F. Supp. 313,341, 154 USPQ 518, 542 (S.D.N. Y. 1967). Cf In re Deters, 
515 F.2d 1 152, 1 155, 185 USPQ 644, 647 (CCPA 1975) (that a reference is a 
"paper patent" is irrelevant to its value as evidence of level of skill in the art); hi 
re Blake. 53 CCPA 720, 724, 352 F.2d 309, 312, 147 USPQ 289, 291 (1965) 
(patent statute does not require commercial use of subject matter of a prior-art 
disclosure for that disclosure to qualify as a reference). 

Therefore, assuming appellant is correct to construe claim 1 as requiring a continuous 

relationship between inflation adjustments of the deposit accounts and the inflation rate, the 

claim would read on the initially proposed indexed deposit accounts. » 
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The examiner also correctly reads step e ("paying the deposit accounts") on Mukerhjee's 
indexed deposit accounts, citing Mukherjee's mention (at 51, 3d para.) of withdrawals from those 
accounts. Final Action at 5. 

Turning now to the "loan" provisions, step c ( "providing at least one loan account with 
said financial institution using fimds deposited with the financial institution") clearly reads on 
Mukherjee's disclosure that the same savings banks which offered indexed deposits also offered 
indexed loans. Mukherjee at 50, last para, to 51, 1st para.; at 67, last para, to 68, 1st fiill para. 

Regarding step d ("adjusting the amount in the loan account as a [fjunction of a rate of 
inflation using an account data processor"), the examiner is incorrect to rely on "page 5 1 
Paragraph 2 et seq." and on "page 50, col. 2, Paragraph 3 [sic; page 51, paragraph 3]." Final 
Action at 4-5, H 8, because those paragraphs discuss indexed deposit accounts rather than indexed 
loan accounts. However, that step can be read on the parts of Mukherjee on which the examiner 
correctly reads step f ("receiving repayment of the loan account by said financial institution in a 
manner where the fiands in the loan account obtain a rate of return responsive to a ratie of 
inflation"). Those parts are Mukherjee's discussion of indexed loans at (a) page 50, last 
paragraph ("The initial idea had been to apply an extra charge to all loans equal to half the rise in 
the index, and then to use the funds to compensate all depositors for half their loss due to 
inflation"); and (b) page 68, first fiill paragraph ("The Post Office Bank usually tied its loans 25 
per cent to the cost-of-living index."). Final Action at 5. Both of these techniques satisfy steps d 
and step f even if the claim is construed to require that the loan amount be a continuous (i.e., 
nonstepped) fiinction of the inflation rate. Appellant's contention (Reply brief at 6) that the 25 
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per cent relationship employed by the Post Office Bank is not a one-to-one relationship appears 

to be an unsupported attempt to define "directly responsive" even more narrowly to mean 

"responsive in the same degree." Claim 1, if narrowly construed to require that the loan amount 

be a continuous function of the inflation rate, also reads on the indexing technique employed by 

the banks other than the Post Office Bank: 

All other banks operated on the principle of calculating an index surcharge on all 
loans at rates just sufficient to cover indexed payments to depositors. This meant, 
for example, that in a year when the index rose by 10 per cent, a bank with one 
fifth of its deposits in fiilly index-linked accounts would place an index surcharge 
of 2 per cent on all its outstanding loans. This surcharge became payable 
immediately by borrowers as additional interest; the outstanding debt was not, 
however, written up. 

Mukherjee at 68, 2d para. The fact that the size of the index surcharge on each loan account is 
determined in part by the percentage of deposits held in indexed accounts does not alter the fact 
that the index surcharge is a function (more particularly, a continuous function) of the inflation 
rate. 

Appellant also faults Mukherjee for failing to disclose "a loan account and a deposit 
account, where both are directly responsive to a rate of inflation - this is the so-called 'fully 
hedged* program where the inflation-based cash flows in[to] and out of the accounts mirror one 
another to achieve an inflation hedge for the institution." Brief at 14. This argument is 
unconvincing because (1) the claim does not require that the "out" cash flow due to indexing of 
the deposit accounts be equal the "into" cash flow due to indexing of the loan accounts and 
(2) in any event, Mukherjee describes equalizing these cash flows when he explains (a) that 
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"[t]he amount of the surcharge [on all loans] was usually fixed according to the proportion of the 
bank's deposits benefitting by index adjustment, so that the bank could just balance its 
commitments," Mukheijee at 50, last para., and (b) that "The Post Office Bank usually tied its 
loans 25 per cent to the cost-of-living index. All other banks operated on the principle of 
calculating an index surcharge on all loans at rates just sufficient to cover indexed payments to 
depositors." Id. at 68, 1st full para. 

For the foregoing reasons, we conclude that claim 1 reads on Mukheijee as modified in 
view of Musmanno and are affirming the rejection of that claim. 

The rejection of claims 2 and 3, which are dependent on claim 1, rejected over the same 
prior art as claim 1 , and not separately argued, is affirmed for the same reasons as the rejection of 
claim 1. 37 CFR§ 1.192(c) (2001). 

Dependent claim 4 calls for the loan account to have a principal loan component and a 
loan accrual component. Claim 5, dependent on claim 4, calls for "determining the amount in 
the loan accrual component as a fimction of the rate of inflation." While the bank loans 
described at pages 67 and 68 of Mukheijee are not described as having principal and accrual (i.e., 
interest) components, we hereby take official notice that it was common practice to divide a loan 
into a principal component and at least one accrual component representing the fixed interest 
component, which is enough to satisfy claim 4. See In re Ahlert, 424 F.2d 1088, 1091, 165 
USPQ 418, 420-21 (CCPA 1970) (PTO tribunals, where it is found necessary, may take notice of 
facts beyond the record which, while not generally notorious, are capable of such instant and 
unquestionable demonstration as to defy dispute). In any event, appellant does not deny that it 
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was common practice to divide a loan into a principal component and at least one accrual (i.e.. 
interest) component. Instead, appellant gives two reasons why Mukheijee's loans did not have 
an accrual component which is a function of the rate of inflation, as required by claim 5. Brief 
at 18. The first reason, which is that the loan surcharges are not "directly related to the rate of 
inflation," fails for the reasons already addressed. The second reason is that the surcharges were 
not a part of the loan account because they were "payable immediately by borrowers as additional 
interest; the outstanding debt was not, however, written up." Mukherjee at 68, 2d para. This 
argument is unconvincing because the phrase "not . . . written up" does not mean that the bank 
failed to keep a record of the loan surcharges; we understand it to mean that the initial loan 
agreement was not altered, replaced, or supplemented by another written loan agreement. 
Moreover, we hereby take official notice under Ahlert that it was routine bank practice for the 
bank to keep, a record of the amounts, due dates, and payment dates of all activities affecting loan 
and deposit accounts. The record of loan surcharges corresponds to the inflation-determined 
accrual component recited in claim 5. 

For the foregoing reasons, the rejection of claims 4 and 5 is affirmed. 

The rejection of claim 6, which is dependent on claim 4, rejected over the same prior art 
as claim 4, and not separately argued, is affirmed for the same reasons as the rejection of claim 4. 
37 CFR§ 1.192(c) (2001). 

Claim 7, which depends on claim 1, specifies that "said deposit account is payable on 
demand to each depositor." The examiner addresses this claim in two different ways. One is to 
argue that Mukheijee's 'A' and 'B' accounts were "on demand" accounts despite the one-year 
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restriction on withdrawals. Mukherjee at 51, 2d foil para. We agree with appellants (Brief at 19) 
that an "on demand" account can have no restrictions on withdrawals. See American Heritage 
Dictionary 350 (copy enclosed) (defining "demand deposit" to mean "[a] bank deposit that can 
be withdrawn by the depositor immediately and without advance notice."). The examiner 
alternatively argued that it would have been obvious to offer the indexed deposit accounts as "on 
demand" accounts in order to attract more deposits. Final Action at 9. Appellant has not 
responded to this position, which strikes us as a reasonable one. The rejection of claim 7 is 
therefore affirmed. 

The rejection of claim 8, which is dependent on claim 1, rejected over the same prior art 

as claim 1, and not separately arg;ued, is also affirmed. 37 CFR § 1.192(c) (2001). 

Independent claim 9 reads as follows: 

9. A method for an institution to manage at least part of a program to provide a 
depositor of finds with a rate of return on said funds variable with a rate of 
inflation, comprising: 

providing a deposit account by the institution for receiving said funds fi-om 
said depositor; 

allocating at least a portion of said funds for obtaining an asset whose rate 

of return adjusts with inflation; 
using said allocated funds to obtain an asset whose return adjusts vkdth 

inflation and is determined using a dataprocesssor [sic], said asset 

comprising a financial instrument having an obligated rate of 

return indexed to a rate of inflation; and 
paying said depositor a rate of return on funds relived based on a rate of 

inflation. 



' This word is "received" in claim 42 (renumbered on issuance as patent claim 9) in the 
"Supplemental Response" faxed to the USPTO on September 17, 1999, in Application 
09/184,752. 
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This claim does not employ either of claim I's phrases "as a function of a rate of inflation" and 
"responsive to a rate of inflation," which appellant has unsuccessfully argued require a 
continuous relationship between the inflation adjustments and the inflation rate. Appellant has 
not explained, nor is it apparent to us, why the language which appears in claim 9 requires such a 
relationship. The sole effect on claim 9 of the above-discussed definition given at column 3, 
lines 11-14 is that the phrase "rate of inflation" is being construed to mean "rate of prior actual 
inflation," 

Reading claim 9 onto inflation-adjusted accounts like those disclosed in Mukheijee as 
implemented in view of Musmanno on a data processor, the steps of "providing a deposit account 
by the institution for receiving said funds fix>m said depositor" and "paying said depositor a rate 
of return on funds relived [sic] based on a rate of inflation" read on Mukherjee's 'A' and 'B' 
deposit accounts as well as on the initially proposed accounts. 

The examiner reads the steps of "allocating at least a portion of said funds for obtaining 
an asset whose rate of return adjusts with inflation" and "using said allocated funds to obtain an 
asset . . . comprising a financial instrument having an obligated rate of return indexed to a rate of 
inflation" on Mukherjee's discussion (at 61-62) of bonds issued by mortgage banks and industry. 
Final Action at 10, H 16. These bonds were tied to die wholesale price index or its subindex or 
the export price index. Mukheijee at 61 . Mukheijee explains that "[b]anks and cooperative 
credit societies needed the income from index bonds to help pay compensation on indexed 
deposit accounts." Id. at 59, 1st full para. While Mukheijee does not state that the money used 
by a bank to purchase the indexed bonds came from the bank's indexed deposit accounts, such a 
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financing arrangement would have been obvious in view of the disclosed relationship between 
the indexed deposit and loan accounts. The rejection of claim 9 is therefore affirmed. 

In addition, we note that rather than responding to the examiner's reading of the claimed 
"asset" on the indexed bonds issued by mortgage banks and industry, appellant's arguments 
incorrectly assume the examiner is reading the claimed "asset" on the indexed loan accounts 
described at pages 50, 51, and 67-69 of Mukherjee. Brief at 19-21. We have considered 
appellant's arguments on this question and conclude that the claimed "asset" alternatively reads 
on those indexed loan accounts. Appellant does not deny that a loan agreement constitutes an 
asset comprising a financial instrument having an obligated rate of return, as required by the 
claim. Instead, appellant argues the rates of return on Mukerhjee's indexed loans are not 
"indexed to a rate of inflation," which argument is unconvincing for the reasons given above in 
the discussion of claim I's requirement that the rate of return on the loan accounts be responsive 
to a rate of inflation. The rejection of claim 9 is therefore additionally being affirmed on this 
alternative ground. 

Claim 10 depends on claim 9 and recites the additional step of "periodically accounting 
for a portion of said rate of return of said financial instrument to said allocated fimds." The 
examiner contends that periodic accounting would have been inherent "since all banks MUST 
have performed accounting to satisfy regulators." Final Action at 12; Answer at 1 1. Appellant 
contends that "any inherency argument is misplaced and must be supported by some evidence if 
it is to be maintained." Brief at 21. We do not agree with appellant. That U.S. banks were and 
are required to provide a periodic accounting of their accounts to regulators is appropriate subject 
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matter for official notice under Ahlert . Furthermore, even apart from regulatory requirements, a 
bank would inherently have to employ periodic accounting in order to service its accounts and to 
track its own investments. Appellant asserts that it "will not concede that the Answer's position 
[that periodic accounting was required by regulators] is correct - it may well have been that 
account holders received information about their accounts 'on demand' only when they requested 
the information, and it may well have been that they were not periodically notified by the 
financial institution." Reply brief at 8. This argument incorrectly construes the claim as 
requiring that the results of the recited periodic accounting be reported to the account holders. 
The rejection of claim 10 is therefore affirmed. 

Claim 11, which depends on claim 10, specifies that the "financial instrument ha[s] a 
principal component and an accrual component, whereby said retiring step includes the substeps 
of redeeming the principal component and the accrual component." As the patentability of this 
claim, which is rejected over the same prior art as claim 10, is not separately argued, its rejection 
is affirmed for the same reasons as the rejection of claim 10. 37 CFR § 1 .192(c) (2001). 

Claim 12 depends on claim 1 1 and specifies that "the principal component is periodically 
adjusted based on a rate of inflation," while claim 13, which also depends on claim 11, specifies 
that "the accrual component is periodically adjusted based on a rate of inflation." Regarding 
claim 12 (adjusting the principal component based on inflation), the examiner cites two passages 
in Mukherjee. Final Action at 12-13, H 19. One passage is Mukheijee's statement that "capital 
was increased by as many as 2 full per cents as the index had risen." Because this statement 
refers to indexed deposit accounts rather than indexed loans or bonds, this passage is less 
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pertinent than the other passage on which the examiner relies, which explains that principal 
component of Karelian indemnity bonds was adjusted in response to inflation: "The method 
chosen was to increase the principal by 10 per cent for every 10 per cent rise in the domestic 
wholesale price index." Id, at 57, 3d para. Although not relied on by the examiner, Mukherjee 
also describes indexed government bonds whose amortization (i.e., principal) component and 
interest (i.e., accrual) component are adjusted in response to inflation, thus satisfying claims 12 
and 13: 

However, the 5 per cent bond of May 1955, issued for public subscription, was the 
only government bond (other than those associated with the Karelian indemnity 
issues) to carry a full index clause, in the sense that rises in the index were to 
cause matched rises (per cent for per cent) in amortisation and interest payments. 
. . . After the full index link of 1955, this form of inflation-proofing was 
abandoned in favour of one less attractive to the buyer but safer for the seller. The 
'50 per cent clause' meant that a rise of 2 per cent in the index brought only a 1 
per cent rise in amortisation and interest payments. 

Mukherjee at 59-60. Claim 13 (adjusting the accrual component based on inflation) additionally 

reads on the loan surcharges described at pages 50 and 5 1 of Mukherjee. In view of the above 

teachings, appellant is incorrect to argue that "[t]here is no evidence to address the question of 

whether Mukherjee teaches adjusting the principal component or adjusting the accrual 

component." Brief at 22. Furthermore, appellant's '673 patent admits that it was known in the 

art to link either the principal component or the accrual component of an indexed bond to 

inflation. Specifically, under the heading "2. Description of the Prior Art," the patent describes a 

first indexed mortgage loan instrument in which the "mortgage balance" (i.e., principal 

component) is linked to inflation (col. 1, 1. 63 to col. 2, 1. 66) and a second indexed mortgage 
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loan instrument in which a variable interest component is linked to inflation. Id at col. 2, 11. 
5-11. We agree with the examiner that it would have been obvious in view of Mukheijee 
considered in view of Musmanno for a bank to offset the costs of indexed deposit accounts either 
by investing in indexed bonds or by offering indexed loans, with the principal component or the 
interest component of the bonds or loans being linked to inflation. The rejection of claims 12 
and 13 is therefore affirmed. 

The rejection of claims 14-21, which are dependent on claims addressed above, rejected 
over the same prior art as those claims, and not separately argued, is also affirmed. 

Independent claim 22, which reads as follows, differs from claim 9 by identifying the 

indexed asset as a mortgage loan secured by real estate: 

22. A method of an institution to manage at least part of a program to provide a 
depositor of funds a rate of return on said funds variable with a rate of inflation, 
comprising: 

providing a deposit account by the institution for receiving said funds from 
said depositor; 

allocating at least a portion of said funds for obtaining an asset whose rate 

of return adjusts with inflation, said adjustments being determined 

using a data processor; 
using said allocated funds to obtain said asset whose return adjusts with 

inflation, said asset comprising a mortgage secured by real estate; 

and 

paying said depositor a rate of return on funds received based on a rate of 
inflation. 

The term "mortgage," which is not defined in the specification, has the follov«ng meanings: 
"1 . A temporary and conditional pledge of property to a creditor as security against a debt. 2. A 
contract or deed specifying the terms of such a pledge. 3. The claim that the mortgagee or 
creditor has upon property pledged in this manner." American H eritage Dictionary 855 (copy 
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enclosed). The claim thus reads on a bank which uses the deposits from indexed deposit 
accounts to provide indexed loans to borrowers who pledge real estate as security for those loans, 
as evidenced by a mortgage. We agree with appellant that the examiner is incorrect to read the 
recited "asset" on indexed bonds issued by mortgage banks, Final Action at 17-18, 1 29), because 
the indexed bonds are not indexed mortgages. Brief at 22-23. However, in view of Mukherjee's 
teaching of using indexed loans to help pay for indexed deposits (e.g., Mukherjee at 5-51), it 
would have been obvious for a bank to offer indexed mortgage loans as one way to help pay for 
indexed deposit accounts. 

The rejection of claim 22 is therefore affirmed. 

The rejection of claims 23 and 24, which are dependent on claim 22, rejected over the 

same prior art as claim 22, and not separately argued, is also affirmed. 

J. The merits of the rejection of claims 15 and 25-28 for obviousness over 
Mukherjee in view of Musmanno and further in view of Weiner 

Claim 15 depends on claim 9 through claim 14. As noted above, the rejection of claims 
14 and 15 based on Mukherjee in view of Musmanno was affirmed along with the rejection of 
claim 9 because claims 14 and 15 were not separately argued. The rejection of claim 15 based on 
Mukherjee in view of Musmanno and further in view of Weiner is not separately argued and is 
therefore also affirmed. 

Lidependent claim 25 reads as follows: 

25. A method for an institution to manage at least pat [sic] of a program to 
provide a depositor of funds a rate of return on said fimds comprising: 

providing a deposit account by the institution for receiving said funds from 
said depositor; 
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paying said depositor a rate of return on funds received based on a rate of 
inflation; 

allocating at least a portion of said funds for obtaining an asset whose rate 

of return adjusts with inflation; 
using said allocated funds to obtain said asset whose value adjusts with 

inflation, said asset comprising a financial instrument having a 

principal component periodically adjusted for inflation using a data 

processor and an accrual component including an interest rate fixed 

for a term; 
said financial instrument 

paying interest payments based on the inflation adjusted principal 
component; [and] 

paying the inflation-adjusted principal component at the end of the 
term. 

This claims differs from the previously discussed claims by calling for paying the entire 
inflation-adjusted principal component at the end of the term, which the examiner refers to as a 
"balloon payment" of principal. Final Action at 20-21, H 33. As evidence that balloon payments 
of principal were known, the examiner cites Weiner's description of various payment options for 
home equity loans. We assume the examiner is relying on Weiner's explanation that "[t]he most 
flexible plan calls for monthly interest payments, with no minimum payment of principle [sic] 
required. In these plans, the principle is usually due in five to ten years." Weiner at 2d page, 
under the heading "Scheduling repayment." We agree with die examiner that it would have been 
obvious for a bank to combine Weiner's teaching of permitting a balloon repayment of principal 
with Mukheijee's teaching of indexing the principal loan component to inflation in order to 
accommodate the needs or preferences of borrowers. Final Action at 20-21, H 33. Appellant's 
complaint that Weiner is not concerned with indexed loans. Brief at 24, is unconvincing because 
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nonobviousness cannot be established by attacking references individually where the rejection is 
based upon the combined teachings of a plurality of references. In re Keller, 642 F.2d 413, 425. 
208 USPQ 871, 881 (CCPA 1981). We are therefore affirming the rejection of claim 25. 

The rejection of claims 26-28, which are dependent on claim 25, rejected over the same 
prior art as claim 25, and not separately argued, is also affirmed, 
K. Summary 

Both of the rejections have been affirmed with respect to all of the rejected claims. 
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L. Extensions of time 

No time period for taking any subsequent action in connection with this appeal may be 
extended under 37 CFR § 1.136(a). See 37 CFR §§ 41.50(f) and 41.52(b). 

AFFIRMED 
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delivery room dementia 



ThedelUof thcNfle 



photoerapl 
Gemini tp: 



delivery room. A room ia a hospital equipped (or delivering 

donldEI) n. A small, seduded wooded valley. [Middle Englinh 
dd. Old English delL See dhal- in Appendix.') 
del-la Rob-bia (dSHS rbVbyil An Itahan family ol Florenune 
tculptort, includine Luea (I40OT-I482); his nephew Andrea 
(1437-1528); and his grandnephew Giovanni (1469-1529?). 
dells (dSh) pin. The rapids of a river. . . 

Del-mar-va Peninsula (dEI-mar'vs). A penmsula between 
Chesapeake Bay and the Atlantic, comprising most of Delaware 
and parts of Maryland and Virginia. (deUawaiie) + mar(y- 
land) + V(lRaiNl)A.l .. , J 

Del-mon-i-co steak (da-m6na-lc50 n. A small, often boned 
steak from the front section of the short loin of beef. Also called 
"dub steak." [After the Delmonico Restaurant, New York 
City, which was founded by Lorenzo Ddmonleo (lgl3-IS8l).] 
do-lo-cal-Ize (de-lo'ks-Dz') u.t. -ixed, -bing, -lies. 1. To remove 
(somethhie) from its native or usual locality. Z To broaden the 
range or scope of. — de-lo'cal-l-ra'tion n. 
Da Uotb (da Idng*. I6ng'). George Washington. 
American naval offlcer and explorer of the Arctic. 
De-lorme (ds-lorm'), Phlllbert. Also de rOrme. 15157-1570. 
French court architect of the Tuileries. 
De-los (dnSs). The smallest island of the Cydades, Greece; the 
traditional bfalhplace of Apollo ar* 
• ■ e (dS-lousO ' 



de-mag-net-iza (de-m5g'n»-lizO ti 



Relating to, of the nature of, 
— dem'a-gog'i-eal.hr ad". 
dem-a-gogua (dSm'»-g6g', -g6f') 



goB-l-cal (-l-kal). 



I. 1844-1881. 



. To rid of 



parasitic InfesUtion by physical or chemical means. 
Del-phi (del'fr). An andent town of central Greece, on the 
^. 5. — > i» — . n of an orade of Apollo. 



It Ddphi. 



southern slope of Mount Parnassus; 
Del-phic (dS'llk). Also Del-phl an (-fe-an). 
to Delphi or to the orade of Apollo • " 
obscure in meaning; oracular. „ , , , 

del-phln-i-um (d51-fln'e-am) n. Any plant of the genus Ddphln- 
htm; cspedally, any of several tall cultivated vaneties having 
spikes of showy, variously colored spurred tlowas. See •-^ 




deT'ta (dil'ta) n. l.'The fourth letter in the Gredc alphabet, 
written A, «. Transliterated in English as d. D. See alphabet 

2. Q. A usually triangular alluvial deposit at the mouth of a 
river, b. A rimilar deposit at the mouth of a tidal inlet, caused 
by tidal currents. 3. Anj-thing resembling the shape of a tn- 
angle. 4. MdOianatlcs. A finite increment in a variable. [Mid- 
dle English, from Greek, from Semitic, akin to Hebrew ialeth.\ 
-det-ta'lc (-UTk), del'lic adj. ^ . , ■ 
delta ray. I.An electron ejected from matter by loniimg 

radiation. 2. The track of such an electron m a nuclear emul- 
sion or cloud-chamber photograph. 

delta wing. An aircraft with sweptback wings that give it the 
appearance of an isosceles triangle. 

del-told (da'toidO n. A thick, triangular muscle covenng the 
shoulder joint, used to raise the arm from the side. —a*. 
1. Triangular. 2. Pertaining to the ddtoid. [New Latin dd- 
loldei. from Greek ddloeldes, triangular : delta -H -oo>.) 

de-luda (dUSod') tr.i. -hidad. -luding. -ludes. 1. To deceive the 
mind or judgment of; mislead. 2. Obsolete. To dude or evade. 

3. Obsolete. To friistrate the hopes or plans of. —See Syno- 
nyms at decehra. [Middle English dduden. from Latu de- 
Kden, to play false, deceive : de- (pgorative) -f ludere. to play, 
from /urfuj. game (see leld- in Appendfac*).] — de-lud'a-ble adj. 
— de-iud'er n. — de-lud'biB-lr a*'- 

del-uge (del'yooj) Jr.p. -uged. -uglng. -uges. 1. To overrun with 
— 2. To inundate in overwhehning ■"""•>'" — " t A 

curred in the tiine'of Noah. Genesis 7-10. [Middle English, 
from Old French, from Latin diluvium, flood, from dtlum. to 
wash away : dii-. apart -I- -tuere, from lavere. to wash (see lou- 
in Appendix*).) 

de-hi-slon (dl-lsyjjjsn, dl-lyfio'-) n. 1. a. The act or process of 
deluding; deception, b. The sUte of being deluded. 2. A false 
belief hdd in spite of invalidating evidence. See Usage note 
below. (Middle English ddusloun, from Latin ddiulo, from 
deluden (past partidple diKsus), DEHTOE.) — de-lu'alon-al adj. 
Usage: Delusion and Illusion are seldom interchangeable, 
though dosdy related. Delusion refers to false belief held with- 
out reservation as a result of self-deception, the imposition of 
another, or mental disorder. It is the stronger term, often 
assodated with harm, nbiston is applicable to a false impres- 
sion, frequently based on fancy or on wishful thinking, or to a 
false perceptian (such as an optical illusion) that one eventually 
recognizes as false. 

de-lu-shre (dI-lo6'sIv) adl- Also do-lu-ao-w (-166's»-re). 1. Tend- 
ing to decdve or mislead; deceptive. 2. Having the nature of a 
delusion; false. —See Synonyms at misleading. — de-lu'shre-ly 
adv. — de lu'thre-nesa ij. 

de luxe (dl loSks'. dl liiks'). Also de-luxa. 1. Of special degance 
or luxury; sumptuous: a de luxe model. 2. In an elegant or 
luxurious manner; sumptuously. [French, "of luxury.") 

delve (dilv) v. daWed. delving, delves. —Intr. I.To search 
deeply and laboriously. 2. Ardialc. To dip the ground, as with 
a spade, —fr. ylrcftfljc To dig (ground) with a spade. [Middle 
English delven. to dig. Old English del/an. See dhelbh- in 
Appendix.') — delv'er n. 

Oem. Democrat; Democratic. 



, ». Also dam^a-gog. 1. \ 

leader who obtains power by means of impassioned appeals to 
the emotions and prejudices of the populace. 2. A leader of the 
common people in andent times. [Greek demagSgos. popular 
leader : liemar. common people (see da- in Appendix') -l- 
agogos, leading, from ageln, to lead (see eg- in Appendix').] 



character of demagogues, 
de-mand (dl-m&nd', -mSnd') t. -mandad, -raanding. -mandt. 
—ir. I.To ask for urgently or rinnly, leaving no chance for 
refusal or denial 2. To claim as just or due. 3. To ask to be 
informed of: demand the cause of his action. 4. To need or 
require as useful, just, proper, or necessary. 6. Law. a. To 
summon to court b. To claim formally; lay legal daim to. 
—bitr. To make a demand. - —Sec Usage note below. — n. 
1. The act of demanding. 2. Something that is demanded. 

3. a. The state of bring sought after, b. An urgent ' 

need, or claim: an Increased demand for eafltal goc 

Ic. An emphatic question or L,_., . . 

«. Economics, a. The desire to possess something combined 
with the ability to purchase it b. The amount of any com- 
modity that people are ready and able to buy at a given time for 
- " — price, —on demand. On presentation. [Middle Eng- 

'— ' French demander, to ask, charge with 

" . ' give in charge, entrust ; de- 
entrust (see man-' In Appendix').) 
a bieadl. — de mand' ar n. 
Usage: Demand (verb) is commonly followed by a direct 
object in the form of a word {demand payment) or clause ide- 
mand that he go), or by an Infinitive (demand to know nhy). The 
object is often followed by of ot from; demand much of lot from) 
him. In a paralld construction, demand (noun) is followed by 
on: make a demand on him. 

demand deposit. A bank deposit that can be withdrawn by the 

depositor immediatdy and without advance 
de-nnand>lng (dl-mSii' '^ 

demands. 2. Requirini 

— See Synonyms at bu 
demand note. A bill 



ietyof 
u (ob- 



, a'-) ad). 1 . Making rigorous 

ueful attention or constant effort 
naoma. — de,mamnng.ly adv. 
draft payable in lawful money on 

(je-mand-pull (dI-mSnd'p66r, dl-mlnd'-) 
type of inflation in which increased demana lor a 
amount of goods and services tends to drive up prices. C 
cost-push. 

de-man-told (dl-mSn'toid') n. A transparent eieen v; 
garnet osed as a gem. [German Demantold : Dem 
solete), diamond, from Middle High German diemanl. from 
Old French diamant, diamond -I- -op>.\ 

de-ntar-cate (dl-mar'kaf, dc'm5r-katO U.v. -cated. -cadng. 
-eatas. I.To set the boundaries of; delimit 2. To separate 
clearly as if by boundaries; discriminate. ■ (Back-lormalion 
from DEMARCATION.] — de-mai'ca'tor (-fcS'tar) n. 
de-nnar-ca-tion (de'mSr-kfi'shan) n. Also do mar-ka Uon. 1. The 
setting or marking of boundaries or limits. 2. A separation; 
distinction. Usually used in the phrase line of demarcation. 
[Spanish demarcaclSn. from demarcar, to mark out the bound- 
aiy : de-, completely -I- marcar. to mark, from Italian marcare, 
from Old Itahan, from Germanic (see merg- in Appendix').] 
French. 1. A proceeding; maneuver; 



step. 2. A diplon .-^ , 

or protest addressed by dtizens to public authorities. 

de-ma-te-ri-al-ize (de'ma-tlr'e-s-IizO '. -bed, -Wng, -bos. — ». 
To divest of material qualities or characteristics. —Inlr. To 

■lose material character or form. — da'ma-te'rf-al-i-za'tlon n. 

Dem-a-vend, Mount (dJm'o-vSnd'). The highest elevation 
(lg,£O0 feet) of the Elburz Mountains, northern Iran. 

dome (dem) n. I.One of the townships of andent Attica. 
2. Ecology. A local, usually stable papulation of organisms of 
the same kind or spedes. [Greek demos, common people, 
deme. See da- in Appendix.'] ^ 

duct or behave (oneself) in a particular manner. — n. Archaic. 
Behavior, demeanor. [Middle English demelnen. from Old 
French demener : de-, completely -^ mener. to lead, conduct 
from Latin minare. to drive Cnerds), from minari, to threaten, 
from mlnae. threats (see men-^ in Appendix').] 

de-mean' (dl-mEn') rr.v. -maenad, -mesning. -meens. I.To 
debase in dignity or stature. 2. To humble (oneselO. — See 
Synonyms at degrade, (de- (pejorative) + mean (base).] 

de-ntean-or (dl-me'nar) n. Also British de-mean' 

insane. [Late Latin dimentSre, from Latin demins. mad : de- 
(undoing) ■^ mens, mind (see men-'' in Appendix*).] 
de-ment-ed (dl-min'Ud) adl. 1- Insane. 2. Aiflicted with de- 
mentia. — de-ment'ed-ty adr. — de-ment'ad-nsss n. 
de-men-tia (dl-mJn'sha, -she-a) n. Irreversible deterioration of 
intellectual faculties with concomitant emotional disturbance 
resulting from organic brain disorder. See Synonyms at Insan- 
~ madness, from demins, mad. See de- 



ls himself; deportment; 



Ity. ^^tin 



fife/g gag/h hatAw which/I pit/I ple/h pler/i judge/k kick/1 lid, 
oi nolse/ou out/60 took/do boot/p pop/r roar/s sauce/sh ship, dish/ 



, . — dljmc 

dlp^ck (dIp'stlIcO n. A graduated rod for measuiing the depth 
or amount of liquid in a contaioer, as of oQ in a crankcase. 

dtp-tor-an (dip'tsr-an) n. Also dlp-ter-on (-ts-rfinO. A dipterous 
iniect —at. Of or belongiiig to the order Diptera; dipterous. 
[From New Latin Diptera, plural of dlpierus. dipterous.1 

fliiHtor-ous (dip'tar-ss) of/. 1 . Of, pertainins to, or belonging to 
the Diptera, a large order of insects which indudes the true flies 
and mosquitoes, characterized by a single pair of membraoout 
wings and a pair of club-shaped balancing organs called hal- 
teres. 2. Botany. Having two winglike parts: the diplerous fiuti the action of a 
of the maple. (New Latin iiptenu, from Greek dlpleroi, " 
having two wings : dh + -riEROUS.) 

dip-tych (dlp'tnc) n. l,An andent writing tablet having two 

leaves hinged together. 2. A pair of painted or carved panels Di-rec-tolre (de-r 

hinged together. [Lale Latin diptyeha. from Oreek dlftukha. 

from iiptvkhos, double-folded : DI- + ptuUif, a fold, from 
ptuaebt, to fold (see epi in Appendix*).] 

■fir. director. 

Dl-rac (dl-rSk'), Paid Adrien Maurice. Bom 1902. British 
theoretical phynclct; a founder of quantum dectrodynamics. 
dire (dir) a4l. dirar. dlrasL Having dreadful or terrible conse- 
quences; calamitous; disastrous. See Synonyms at sinister. 
[Latin . d7mr, fearful, ill-omened. See dwel- in Appendix.*) 
— dWiy adr. — dirs'nass n. 

di-ract (dl-r£kt', di-) t. -rscted. -reetins. -recti. —Ir. I.To 
conduct the affairs of; manage; regulate. 2. To take charge of 
with authority; control 3. To conduct (musicians) in a musical 
rehearsal or performance. 4. To move (something or someone) 
toward a goal; aim; point E. To give instructions to (someone) 
for finding a place. G. To address to a destination. 7. To ad- 
dress to a person or audience. 8. a. To give guidance and in- 
struction to' (actors) in the rehearsal and performance of a play 
or the filming of a mbtion picture, b. To supervise the per- 
formance of actors in. —Inlr. 1. To give commands or direc- 
tions. 2. To conduct a performance or rehearsal '-See Syno- 
nyms at command, conduct — ad/. 1. Proceeding or lying in a 
straight course or Kne; not deviating or swerving. 2. Straight- 
forward; candid; frank. 3. Without intervening persons, con- 
ditions, or agencies; unmediate. 4. By action of the voters, 
rather than through dected representatives or delegates. S. Of 
unbroken descent; lineal. 6. Consisting of the exact words of 
the writer or q>eaker. 7. Absolute; totat direct opposltei. 
S. Mathematics. Varymg in the same manner as another quan- 
tity; espedally, increasing if another quantity increases or de- 
creasuig if it decreases. Compare Inverse, a. Astronomy. Desig- 
nating a west-to-east motion of a planet in the same direction as 
the sun's movement among the stars. — adf. In a direct man- 
ner, straight; directly. See Usage note bdow. [Middle English 
direaen, from Latin dirigere (past partidple direclus), to — 
J! — \:dij-. • ' 



dipsomania | dirty 

direction Indicator. A compass used in airplane navigation to 
compare an intended heading to the actual heading, 
di-recrtlve (dl-iek'tiv, di-) n. An order or instruction, espedally 
one issued by a government or military unit. — adj. Serving to 
direct, indicate, or point out; directing, 
di-rect-ly (df-rSctOe, dl-) adr. 1. In a direct line or manner; 
straight Siee Usage note at db-sct. 2. Without anyone or any- 
thing intervening; immediately. Sec Usage note at direct. 
3. Exactly; totally; absolnuly. 4. At once; insUatly. —See 
Synonyms at Immediatehr- — con). Chiefly British. As soon as: 
We'll go, iirealy he's ready. 

direct object In English and some other languages, the word 
J. !- . sentence designating the person or thing rer--- — 



^e verb. The direct object in EngUsh is 

I _i phrase, or pronoun and gen. 

' \e dish, the direct object 



erally follows a verb. In The boy br 
is the disk See oblact 

Dl-roc-tolre (de-rek-twir') n. The DiractMy (reel —adj. Of or 
in the style characteristic of the Directory period in France. 
di-rec<tor (dl-rik'tor, di-) n. Abbr. dir. 1. One who supervises, 
controls, or manages. 2. A member of a board of persons who 
control or govern the affairs of an institution or corporation. 
3. a. One whose profession is the supervision and instruction of 
the actors in a dramatic production, b. The conductor of an 
orchestra or chorus. — dt-rec'tor-ship' a 
di-rec-tor-ate (dl-rik'tar-lt, di-) n. t. The office or position of a 
director. 2. A board of directors. 

di-rec-to-r(-al (dl-ixSkWE-sl -ISi'e-sL di-) adj. 1. Of or per- 
taining to ai (firector or directorate. 2. Serving to direct; di- 
rective. — dl-ree'tn'ri-aHy adr. 

di-rec-to-ry (dI-r6k'ts-rJ, di-) n., pi. -ries. 1. One thai directs. 
- ' ' >ok listing names, addresses, and other data about a 
group of persons or organizations. 3. A book of rules 
;tions, espedally for use in church warship. 4. A group 
or body of directors; directorate. — adj. Serving to direct 
Di-rec-to-ry (dl-rik'ts^re, di-) n. The executive body in charge 
of the French goyenunent from 1795 to 1799. Also called "Di- 

direct primary. A preliminaiy dection in which a party's con- 
fer public office arc nominated by popular vote, 
ess (di-i£k'trls, di-) n. A female director. 

tt (dl-rek'triks, dJ-) it, pi, -trUss or diraetrices (di'rek- 

tri'sei). 1. Geometry. The fixed curve traversed by a generatrix 
in generating & conic or a cylinder. 2. Military. The median line 
in the tr^ectory of fire. (New Latin, "directress," from Late 
Latin director, dkectok.] 

direct tax. A tax, such aa an income or property tax, levied 
directly on the taxpayer. 

d!re-fu1 (dir'fal) a4r. Dreadful; frightful; dire. .^Iro'fuMr <u<r. 



a, direct : dls-. apart + regere. to guide (see 
refl-< in Appendix*).] 
Usage: Direct (adverb) and directly are interchangeable in the 
seigses of m a direct line or manner, or straight (went direct, or 
directly: lo Atlanta), and in the sense of without anyone or any- 
thing intervening f«C«cr, or directly, from mamffacturer to 
buyer). In all other senses of directly, listed at that word, the use 
of direct is not possible. 

direct action. The use of strikes, demonstrations, and sabotage 
to achieve an end. — direct actionlst. 

di-rsct-ac-tion (dl-rekt'ik'shon, di-r5kt'-) adj. Operating with- 

direct current Abbr. dc An electric current flowing in one 
direction. 

directed angle. An angle having an indicated positive sense, 
diroctad distance. A segment of a line having an indicated 

di-rec-tion (di-rek'shsn, di-) a I.The act or function of di- 
recting. 2. Management supervision, or guidance of some 
action or operation. 3. The art or action of musical or theat- 
rical directing. 4. A word or phrase in a musical score indi- 
Bting how a particular passage is to be played or sung. 6. Vsu- 
tly plural. An instrucuon or series of instructions for doing 
Dmetfaing. 6. An order or command; authoritative indication. 
. a. The distance-independent relationship between two points 
that specifics the angular position of dther with respect lo the 
other, the rdationship by which the alignment or orientation of 
any position with respect to any other position is established, 
b. A position to which motion or another position is referred, 
e. A One leading to a place or point d. The hne or course along 
which a person or thing moves. 8. The statement in degrees, of 

-■ -ti a given line or 

a of development; 
[Middle EngUsh, 

, ich, from Latin dl- 

reclte, from dirigere, to DIUCT.I 

di-rec-tlqn-al (dl-rik'shsn-d, di-) adj. Of or pertaining to spa- 
tial direction, especially a single spedfied direction. — dl- 
rae'tion-al'l-ty n. 

- 'anna. An antenna adapted for receiving signals 
ig signals in a particular direction. 

„nal One of two flashing lights on an automobile 

that indicates the direction of a turn. Also called "dlrectionals." 
finder. A device for determining the sou 
4 signal, consisting mainly of a radio rccdi 



dirge (dlhj) n. 1 
The office f ~ •'■ 
English dli 
dlrbe, Doa 
O Lord, m 



, A funeral hymn or lament 2. Ecclesiastical. 

The office for the dead; a funeral service that is sung. [Middle 
English dirlge, derge. from the first word in Medieval Latin 
" ■ Domme, Deus meus, la conspectu luo viam meam. "Direct. 

' my God, my way in thy sight" (an antiphon in the 
oince 01 the dead, adopted from Psalms 3:9), from Latin, sin- 
gular imperative of dirigere, to DntzCT.] — dirga'lul adj. 
dir-ham (da-rSmO n. The basic monetary unit of Morocco, 



o 100 fr 



5. See ta 



s of a 




[Arabic dirham, from Greek drakhme, drachma.] 
dir-i-gl-ble (dlr'»-j»-bsl di-rS'a-bal) n. An early stcerable light- 
er-than-air craft — adj. Able to be guided or steered. [From 
Latin £rigere, to guide, DniECT.] — dlr'i-gi-biKl-tY n. 
dir-i-ment (dlr'»-m3nt) adj. Rendering totally void; nullifying. 
Used especially in the phrase diriment impediment marriage to 
signify any suffident cause for voiding a marriage ui the Roman - 
Catholic Church. [From Latin dirlmens, present participle of 
dirlmere, to take apart separate, interrupt : i**., apart + emere, 
to take, buy (see «m- in Appendix*).] 

dirk (dOrk) a A dagger. — Ir.v. diifcsd. diricing. didcs. To stab 
with a dirk. [Earlier durk, dork, probably rdated to or altered 
froni German i>o/cA, dagger. See dhalg- m Appendix.*] 
dl (diimd'l) a 1. A full-skirted dress with a tight bodic 



rt (dQit) a 



. Earth or soil. 2. A filthy ( 

dust or excrement 3. Sot 

tempUble, or vile. 4. Obscene li 
dalous gossip, e. Gravel, slag, 
metal is extracted in 



—adj. Made of dirt [Middle 
xcrement mud, filth, from Ol" 

. U; (unattested).) 

dirt-cheap (dOit'chep') adj. Very cheap. — dlit'.chosp' adr. 
dirt farmer, triformal. A farmer who does all his own work, 
dlrt-y (dOr'te) adj. -lar. -last 1. Soiled, as with dirt; grimy; un- 
clean. 2. Obscene or scatological. 3. Contemptibly contrary to 
honor or rules. 4. Of a douded or muddy appearance. 6. Dcs- 
• itingi • - 




Landing at Mineola, 
New York, inJuly 1919 



coiled rotating antenna. Often called "radio direction finder. 



! of a impure, or t 
and a thing physic 
Oder." color. Filthy 



IT.) 



or unkempt Dirty, the most general describes any- 
"lically unclean or offensive to propriety by being off- 
■ intensifies these senses, as does foul, which suggests 



I tieht/lh thin, path/ih this, balbe/0 cut/Or urge/v ralre/w with/y yes/i zebra, size/zh vision/o about 
i Fr, ami/te Fr. fee, Ger. sctiBn/fl Fr. tu, Ger. Uber/KH C«-. ich, Scot. ioch/N Fr. boa. *Follows malnvo. 



item, edible, gallop, drcus/ 



mortality | Mossbauer 



mortal enemy almost ever since your anivoL" (Swift), 
like tiie fear of death; dire; grievous: In mortal terror, b. tioman 
Catholic Church. Entailing or causing spiritual death. Said of 
tins, crimes, or tiansgressiODs: Suicide is a mortal sin. Compare 
venial 9. Explicable in terms of this world; eattUy; conceiv- 
able: There is no mortal reason for us to go. 10. Very great; 
extreme: *7 go there a mortal sight of timet" (Dickens). 
11. Very long and tedious: "Six mortal hours did I endure her 
loguacily." IScott). — n. A human being. — adv. Regional. Et- 
tremely; vay, "Never had she seen her sister look so mortal pret- 
ty." (Conrad Ricbter). [Middle English, from Old French 
mortal, mortel, from Latin mortalls, from mors (stem mart-), 
death. See nior-« in Appendix.*) — moi'taMy orfv. 
mor-tal-l-ty (m&r-t&i's-ls) n., pi. -ties. 1. The condition of being 
subject to death. 2. Frequency of number of deaths in pro- 
portion to a population; death rate. 3. Deadlioess. 4. The 
quality of being morUl. Said of a sin. 
mor-tar (mSi'ter) n. 1. A recepUcle made of a hard material in 
which substances are crushed or ground with a pestle. 2. Any 
■ ■blended or crushed. 



Of or pertaining to death or to the burial of the dead. [Middle 
English mortuarie, from Norman French, from Late Latin 
mortuarium, from mortudrius. of burial, from Latin monuus, 
dead, from mors (stem own-), death. See mer-' in Appendix.') 
mor-u-la (mflr's-b) n., pi. -Iso (-IcO- 1- The spherical embiyonic 
mass of blastomeres formed before complete blastulation. 
Compare gasmila. 2. A spherical mass of developing male 
gametes occurring especially in certain annelid worms. [New 
Latin, from L.atin morum, mulberry tree, from Greek moron. 
n Appendix;') —moi'u lar (-Isr) a*. 



« design I 




iB mortar. 2. To bombard with a mortar; hit 

with mortar shells. —Our. To fire mortars. (Middle English 
morter. partly from Old English mortere and partly from Old 
French mortier, both from Latin mortarium, a mortar and the 
ance made in it See mer-* in Appendix.*) 
ar-board (mfir'tar-bfird', -bord') n. 1.A square board 
" ■ >r holding and carrying taortar. 2. An aca- 



ip topped by a -, 

Arthur, La (b m6rt' dar'lhsrt. Ac 

thurian stories compOed and translated from Old French by SI 



. coUectioi 



Thomas Malory, and printed by William Caxton in. I4K3. 
tnort-gage (mfir'^') n. Abbr. mta~ mtgs. Law. 1. A temporaiy 
and eonditianal pledge of property to a creditor as security 
against a debt. 2. A contract or deed sped/ying the terms of 
such a pledge. 3. The claim that the mortgagee or creditor has 
upon property pledged in this manner. — ir.v. mortgaged, 
-gaging, -gagas. 1. To pledge (property) by mortgage. 2. To 
pledge or stake against future success or failure; place an ad- 
vance liability upon. [Middle English morgage. from Old 
French nwngage, "dead pledge"^: nwrl. dead, hom^ Latin 



mos. months. 

mo-sa-ic (mo-zaHk) 

by setting small colored pieces, such as tile, in mortar. 2. Any- 
thing that resembles a piece of mosaic work: "/ have tried to 
arrange these chunks and splinters so that they form a sort of 
personal mosaic" (Kenneth Tynan). 3. A virus disease of 
plants, resulting in light and dark areas in the. leaves, which 
often become shriveled and dwarfed. 4. Overiapping photo- 
graphs, usually aerial, assembled into a composite picture. S. A 
photosensitive surface in the iconoscope of a television camera. 
— Ir.v. mosaicked, -Icking, -ics. 1. To make by mosaic or as if 
bv mosaic. 2. To adorn with mosaic or as if with mosaic, 
[iddle English musycke', from Old French mosalque, from Old 
"ui mosalco. from Medieval Latin mosaicus, musaicus, ir- 
larly from Late Greek mouseion. a mosaic, from mouselos. 

the Muses, from Mousa. Muse. See Mousa in 

^ . — mo-sa'io ad). — mo sa'l.cist (m5-za's-dst) a 

Mo-sa-ic (mo-zalk) adj. Also Mo-sa-l-cal. Of or pertaining to 
Moses or the laws and writings attributed to him. [New Latin 
Mosaicus. from MosES.) 
mosaic gold. An aOoy resembling gold, ormolu Isee). 
Mosaic Law. The ancient law of the Hebrews, traditionally 
attributed to Moses and contained mainly in the Pentateuch. 
Also called "Law of Moses." 

Mos-by (m&z'be), John Singleton. 1833-1916. American 
commander of Confederate raiders in the Civil War. 

mos-cha-tel (m5s'k9-t£l', mSs'ka-tel') n. A plant, Adoxa mos- 
chatellina, of northern regions, having greenish-white, musk- 
sccnted flowers. [French moscatelle, from Italian mosa 
from moscaio, musk, from Late Latin muscus, musil) 

MOS-COW (mUsW, -kfi). Russian Mos.lcva (mftsk-vaO- The 
capital and largest city of the Soyir' "-=— =- ••- • — 



is also the capital Populatioii, 
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m5r'g}-j3r) n. Also mo 
mortpa^es his property. 
A funeral director, undertaker. 

[MOKltUAKY) + -laAN.] 

mor-U-fi-ca-tion (mfir't»-B-ka'sh3n) n. 1. A feeling of shame, 
humiliation, or wounded pride. 2. Mortifying of the body and 
appetites. X The death or decay of one part of a living body; 
gangrene. 

mor-ti-fr (m6r't>-fi') v. -lied, -frbig. -de*. — rr. 1. To cause to 
experience shame, humDiation, or wounded pride; humiliate. 
2. To discipline (one's body and appetites) by self-denial and 
austeritr- "to subdue and mortify all hists and affections" 
(George Herbert). 3. To cause (a bodily part) to die, as by 
gangrene. — Intr. 1. To practice ascetic discipline or pun- 
ishtaient of the body. 2. To become gangrenous or necrosed, as 
a part of the body. — See Synonyms at degrade. [Middle Eng- 
lish mortlflen. from Old French monlfler, from Late Latin mor- 
tiflcare, to cause to die : mors (stem mart-), death (see mer-" in 
Appendix*) + -fieare, -FY.) — mor'ti.ry'lng adi. 

mor-tiSB (mor'tis) n. Also mor-tice. 1. A cavity, usually rccUn- 
gular, u> a piece of wood, stone, or other material, prepared to 
receive a similariy shaped projection or tenon (see) of another 
piece, to hold the two together. 2. Printing. A hole cut in a 
plate for the insertion of type. — (r.r. mertlced, -tising, -tises. 
Also mor-tice. 1. To join or fasten securely, as with a mortise 
and tenon. 2. To cut or make a mortise in. 3. Printing, a. To 
cut a hole hi (a plate) for the insertion of type. b. To cut such a 
hole and insert (type). (Middle English mortays. from Old 
French mortoisei.\ 

mort-main (m6rt'm3n') n. Law. Perpetual ownership of real 
estate by institutions such as churches that cannot transfer or 
crll (l<.;m. Also called "dead hand." (Middle English. morrt- 
• " • ri "dead hand" (i.e., insti- 

[ mart, dead, from Latin 
ath (see mer-s in Ap- 



3f Nlca- 



from Old French 



mortuus, from mors (stem man-), c 
pendix*) + main, hand, from Lati 
Appendix*).) 

Mor-ton (m&rf n), Ferdinand Joseph La Mentha ("Jelly 

Hoin. 1885-1941. American jazz pianist and composer. 
Mor-ton (mArt'n), Levi Parsons. 1824-1920. Vice President of 

the United States under Benjamin Harrison (1889-93). 
Mor-ton (m6rt'n), Thomas. 16227-16477 American colonial 

leader, established anti-Puritan community. 
Mor-ton (mfirt'n), William Thomas Green. 1819-1868. 

American dentist; first to use ether as an anesthetic (1846). 
mor-tu-ar-y (mdr'chdb-^r'e) n., pi. -les. A place where dead 

bodies are prepared or kept prior to burial or cremation. — adf. 



A fine net used to 



moss (m6s, mfis) n. I.An^ o 



4. Chiefly Scottish. A peat b 
moss, mos. Old English mos. S 
moss-back (m6s'b5k', mSs*-) 



growth of _ 

'ative or old-fashioned ,. 

oss-bau-er (moes'bou'sr, m6s'-), Rudolf Ludwig. 




Russian S.F.S.R, of 

6,942,000. 

Mos-cow River (mfis'kou', -lu/. n. nya nsme ui un 

Smolensk-Moscow Upland, and flowing generally easi m 

miles to join the Oka River near Kolomna. 
Mose.lev (moz'Ie), Henry Gwyn-Joffreys. I887-I915. British 

physicist; developed modem form of the periodic table. 
Mo-selle' (mo-zel'). German Mo-sal (myzsl). A river rising in 

2ortli::it=rT! France zz-.a ilowir.i 320 mUes lo join the Rhine. 
Mo-selle' (mo-zel') n. A light, dry white wine produced in the 

valley of the Moselle River. 

Mo-ses< (mo'zlz, -zis). A masculine given name. [Middle 
English Moyse, after MOSES.) 

Mo-ses' (mo'zk, -zis). The lawgiver who led the Israelites out 
of EgypL [Latm and Greek Moses, from Hebrew Mosheh. 
possibly from Eygptian ma, child.) 

mo-sey (mo'ze) intr.v. -seyad, -seyfng, -says. Informal. 1. To jog 
along. Z. To get going; move along. [Origin obscure.) 
Mos-lem (mfiz'bm, mSs*-) n. Also Mus-lim. Mus.lem (mllz'bm, 
maaz*-, mas'-, m65s'-), archaic Mus-sul-man (mOs'sl-rojn, 
laSbsf-). A believer in or adherent of Islam. [Arabic muslim, 
Muslim.) _ — -Mos'lem^ adj. 

by English-speaking adherents of Is^m; 

only correct form by members of the Nation of Islam isee). 
Moslem calendar. The lunar calendar used in Moslem coun- 

mosque (mSsk) n. A Moslem house of worship. Also called 
"masjid," "musjid." [French mosqu&e, from Italian moschea, 
from Arabic masjid, a place of worship, from sajada, to wor- 
ship.) 

mos-qul-to (ms-ske'to) pi. -toes or -tos. Any of various 
winged insects of the family Culicidae, in which the female of 
most species is distinguished by a long proboscis for sucking 
blood. Some species are vectors of diseases such as malaria and 
yellow fever. [Spanish, from mosca, fly, from Latin murco. See 
mu-» m Appendix.*) 

Mos-qul-to (m&-ske'td) n., pi. Mosquho or -tos. 1.A South 
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Vi Finnish bank deposli accounis 

The division of the Finnish ban!<ing system into commercial savinn, 
operative and Post Office groups was described in Chapte W £hT 
undeveloped stock market, a deposit account at . one of these ' balk« ^ 
often the only place a Finn can find to put his savings. Terms oovpIi" 
So^^aoT ''''-'^'^ ^" on%herv1nra 

Five-year gestation 

As the rapid inflation of 1950-1 was being checked by the stabilis«ti^ 

o adjust both their loans and deposits for inflation, on the basis of n B 
inspection s of the cost-of-living inripv jhe principle was ' examined bv i S 
T body of Finnish financial instiTutions in 1950 at the iniSe of £ 
chairman (Ramer von Fieandt)* of the board of the large ciercialbiJ 
Oy Pohjoismaiden Yhdyspankki (Ab Nordiska Foreningsbanken) ^ 
The banks claimed to be motivated by two desires: to promote economic 
justice and to protect the growth of their deposits. The new system was f 
come into being at the beginning of 1952. and a working party S set 
by the joint standing committee of Finnish financial inslitSns to stud 
the practical details. Finnish bankers are as cautious as any and index 
linked accounts were not launched until 3i years later 

h J^^hI"Sl in^l''^? 5^^" *°/PuP'y ^" ^""^'^ ^^^3^96 to all loans equal to 
half the rise in the index, and then to use the funds to comoensflta aB 

was°Sf.nr '"h '° What was even?uafirSd 

onit cni ir"*n"'i '"°^«-'=°"iP'ex. Not all. deposits were index-linked, but 
ril fp'^' f ^^•■^'"g 'pertain restrictions on w ll> 

ionoJ n^" Vf»^"°"uP'''??*'"3.''^' 9'^^" ^f^ese designated accounts. The 
money needed to make them keep pace with the cost of living was found by 
rnposing an 'index surcharge' on all loans. The amount of the surcharg 
was usually fixed according to the proportion of the bank's depos s 
benefiting by index adjustment, so that the bank could just balance its 
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•^mmitments. (See Chapter IX.) This was of course less disadvantageous to 
borrowers than the initially envisaged scheme, so long as not more than 
half funds on deposit were index-linked. In fact, it was only during a 
short-lived peak of popularity, in 1968, that index-linked accounts came 
anywhere near to half of all deposits. Until then a quarter had been the 
'<jiaximum. When these figures are considered it should be borne in mjnd 
lhat only a fraction of total deposits are genuine savings. One expert 
estimate is that 75-80 per cent of money banked is effectively on current 
account. 

Birth and Infancy 

^ The first index-linked bank account was opened on 2 May 1955. This was a 
[ time when retail prices had been very steady for several years. While the 
l^aulhorities knew that this stability was fragile and that inflation could break 
pdose again at any time, to the general public there can have seemed little 
point in the new arrangement offered by the banks. 

I^jhe accounts were in four respects less favourable than ordinary deposit 
*iccounts. A lump sum of 30,000 markka (about 1972 £80) was required to 
jOpen an index-linked account: such an initial deposit was not required for 
ordinary account. Secondly, no withdrawals could be made for a full 
jjfear from an index-iinked . account, whereas an ordinary deposit account 
^pould be closed within six months and 100,000 markka might be drawn 
;;ironn It each month. Thirdly, the interest on index-iinked deposits was 1-1 J 



jr mflation, on the basis of quartet ipercentage points below that for normal deposits. Lastly, index-linked 
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leposits did not share the privilege of tax exemption that ordinary savings 
^enjoyed. 

py'iie mechanism of index compensation worked in the following way. 
;pnce the cost-of-living index (October 1951 = 100) had risen 2 points above 
'*-^04, the capital was increased by as many full 2 per cents as the index had 
Isen between deposit and withdrawal. The figures used were the averages 
;to the nearest whole number) of the index values for the three months 
^before deposit and withdrawal respectively. The system did not work the 
!.other way: no reduction would take place if the index fell, 
if- From May to the end of 1955 the facility remained available but practically 
jjinused. The first step of indexed compensation was only to be taken when 
*e cost-of-living index reached 106. Throughout 1955 the index stayed safely 
the neighbourhood of 100 (in fact, it was below 100 until August). During 
:|he first five months of their existence about 260 million markka (about 1972 
;£700,000) were placed in Indexed accounts. While this was happening 
Wdinary savings accounts grew by 8,700 million markka to 295.000 million 
markka — more than a thousand times the total of index-linked deposits. On 
pMy 1955 index-linked accounts were made comparatively even less 
»||tractive by a i point rise in the interest rate on non-indexed deposits, 
pliidex-tied accounts had been introduced simultaneously in ail credit 
pistitutions except for one large savings bank, Helsingin Tyovaen Saasto- 
Pankki (now Suomen Tyovaen Saastopankki), At first the commercial banks 
paptured most of the funds on index-tied accounts, as was only natural in 



view of their dominance of tfie money marlcet. But in December I955 nti 
commercial banlcs (but not the savings banks or cooperative socletiet^^ 
throughout Finland, and all types of bank in Greater Helsinki, stoppel 
accepting new deposits on index-tied accounts. As the accounts openg! 
earlier in commercial banks came of age and were closed down, the savinn! 
banks came to hold more than half of all index-tied deposits, even though 
they had only about 40 per cent of total deposits. The cooperative credh 
societies at this time had 40 per cent of index-tied funds, though a mere 
20 per cent of total deposits. 

At the beginning of 1956 a sudden burst of inflation caused index com. 
pensation to be paid out for the first time — ^the actual payments were made 
in June. During 1956, index-tied deposits received the same regular interest 
as did ordinary deposits. Depositors now started to show more interest in 
indexed accounts. The sum deposited grew steadily throughout 1956, and 
the commercial banks had second thoughts about rejecting this line ol 
business. In January 1957 they offered Indexed accounts again, and rapidly 
regained 30 per cent of the market. By then index-tied deposits were irv 
creasing at such a rate that, despite the commercial banks' incursion, the 
index-tied totals at the savings and cooperative banks continued to grow. 
By contrast the total of all bank deposits was at the time decreasing. 

In January 1957 a choice of two kinds of index-tied account became 
available to the public. In addition to the old conditions of 100 per cent 
index compensation on a taxable (now called 'A') account, 'B' accounts 
were offered. These were tax free (like non-indexed deposit accounts) but 
gave only 50 per cent index compensation. 'B' accounts achieved instant 
popularity, and within a year of their introduction accounted for 44 per 
cent of all index-tied deposits. They were given a further boost early in 
1958 when the banks gave customers the opportunity to avoid a proposed 
advance collection of income tax on 'A' index premia by switching their 
money from 'A' to 'B' accounts. In April 1958, 72 per cent of all index-tied 
deposits were held in the 'B' accounts. 

September 1958 marked the peak of the first phase "of popularity for 
index-tied bank accounts. They had passed one quarter of all deposits. By 
this time the bout of inflation that had made them attractive was over. A 
decline of the index-tied total set in. In January 1959, 'A' accounts were 
discontinued, and for the next five years practically all index-tied accounts 
were of the 'B' type, tax free but with only 50 per cent protection against 
inflation. 



Rivals 

Expansion of index-linked deposit accounts as a method of saving was 
much affected by competition from various alternatives at different times. 
Initially their growth was impeded by a strong sale of government bonds. The 
5 per cent bond loan for public subscription of May 1955 promised full index 
compensation on the same terms as the indexed bank accounts that wers 
introduced that month. The deposits received interest at 4f per cent. While 
i per cent less interest might have appeared a fair price to pay for the 
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greater liquidity of ttie bank deposits (a one-year rather than fiu«. 
maturity), against that the return on the government bonds was Xa^ T^ ' 
Ordinary savings at banlts were exempt from tax on the grounds th^T ( 
government wished to mal<e up to the saver his loss through inflation i ^ 
required that interest on index-linked deposits, already inflation-nrnM^" 
should be liable for tax like any other income. ' 

It did not escape the banks that this line of logic implied ttia» 1 
return on indexed government bonds should also be taxed Disci.sli^ 
between the financial institutions and the government brought' about anl""* I 
merit (at the end of 1956) on some changes. The interest margin befw«? ' 
bank deposits and bonds was narrowed by half a percentage point m!> 
significantly, deposits and government bonds were both to be subieN ? 
the same tax treatment. Returns on indexed assets were to be Ll^J", 
from tax so long as the degree of linkage to the index was not greaterZ 
50 per cent. a-^aiertnan | 

It is useful to consider the reasoning underlying the widespread use m 
50 per cent index clause by the Finns. At first glance it appears a h i!! 
hearted way to protect people from inflation. It is tempting to think thai 
there is to be an index clause at all it might as well do the job property 
Cynics have explained 50 per cent protection as the average of the rsioJ 
put forward by keen advocates and outright opponents of indexing. Certain^ 
It IS in large part a product of compromise. But there is some econoS 
justification. In the first place, it cuts down to a negligible size the ri 
of accelerating the inflationary spiral (see Appendix A). Secondly, it reduS 
fluctuations in the rate of return. The holder of a 50 per cent indexed assd 
has the equivalent of a ready-made investment portfolio, half in fixed, 
interest deposits and half fully indexed. . -^ii m nxeo- 

To take advantage of the parity of tax treatment agreed with the govenv 
ment at the end of 1956, the banks introduced a new type of indexed accouH 
B accounts had 50 per cent index clauses and. in accordance with ttie 
latest ruling, were tax free. But for' protests from the savings banks, the 
commercial banks would have let these accounts take over entirely caiv 
celling the former 100 per cent inflation proofed but taxed type. The savinqs 
banks, however, insisted on keeping full protection for the small saver, 
who fared better under the old arrangement because of his low marginal 
tax rate. (The two types of indexed account in fact were available at the 
same lime for a total of only five years out of the thirteen for which one or 
other existed.) Government bonds from this time on used index clauses 
only of the 50 per cent variety. 

'A' and 'B' accounts at first carried the same basic rate of interest. 4} 
per cent. In January 1957. when 'B' accounts started, the index clause for 
A accounts was made more sensitive. Compensation was now to be paid 
for full 1 per cent changes In the cost-of-living index, instead of full 2 per 
cents. B- accounts received exactly half the index-related compensation 
rate paid on A accounts. It was at this time that the commercial banks and 
institutions in Helsinki which had stopped accepting indexed deposits a 
year earlier came back Into this business again. f se 

Early in 1957 Finnish bank deposits received the highest gross nominal 



osits (a one-year rather than five; 
>n the government bonds was tax m 
lempt from tax on the grounds tha^ 
he saver his loss through inflation Lo- 
r?ncome°^'*^' 'n"ation-pfoo^ 

','"6 logic implied that ' 
»d8 should also be taxed. Discussfi 
Id the government brought about ao 
I changes The interest margin betwel 
3wed by half a percentage point 1 
ent bonds were both to be subiei 
■n indexed assets were to be ex 
ikage to the index was not greater 

Ing underlying the widespread use < 
nns. At first glance it appears a h«i 

m lation^lt is tempting tS^tS^h i 
I It might as well do the job proS 
protection as the average of the ri 
utright opponents of indexing. Certain! 
promise. But there is some econol 
Its down to a negligible size the M' 
^tllJl^^T'^'L^^- Secondly, it reducf^ 

holder of a 50 per cent indexed assf 
e investment portfolio, half in fixec 

tax treatment agreed with the govel 
oduced a new. type of indexed accouA*^ 
clauses and, in accordance with thf- 
protests from the savings banks, til" 
Bse accounts take over entirely, cafpi 
|n proofed but taxed type. The savingf 
I full protection for the small save# 
igement because of his low marginaT: 
account in fact were available at thel- 
s out of the thirteen for which one or 
Dm this time on used index clause?,' 

I the same basic rate of interest 41 
ccounts started, the index clause for 
I. Compensation was now to be paid^ 
t-of-llving index. Instead of full 2 per- 
half the Index-related compensation' 
i time that the commercial banks and 
pped accepting indexed deposits a 
s again. 

received the highest gross nominal 



ijurns ever given up to that time. For two months, 'A' accounts received 
lerest (that is, basic interest plus index-based payment) of 18J per cent, 
^year later they were still getting 12J per cent, and 'B' accounts were 
receivinQ 8J per cent, tax free. 

jgliate in 1958 the pace of inflation slackened, and index-tied deposits 
jegan to fall off. From 1 January 1959 deposits were no longer accepted 
■n"A' accounts, which by this time had fallen to under a quairter of all 
idexed deposits- In the spring and early summer of 1959 the banks offered 
J new alternatives to indexed accounts. 'High-interest' accounts offered 
jteady 5 per cent (to be compared with the 3i per cent current basic rate 
,i indexed accounts). The period of deposit was 12 months, the same 
_5 for indexed accounts. The second kind, 'tax-concession' accounts, gave 
ifnmunity from taxation to funds held In them for at least three years, with 
rhfiaximum on the tax saving of 80,000 markka (about 1972 £150). 
^Tax-concession accounts presented no real threat to index-linked 
^accounts. They collected no more than 150 million Markka (perhaps 2 per 
t of total deposits) and died out altogether at the end of 1963. High- 
rest accounts, on the other hand, grew rapidly at the expense of index- 
ed deposits. Index linkage was of little value to depositors from 1959 
?,1962. For most of this period price changes were small enough to hold 
tdex premia to 1 per cent or less, keeping the yield on 'B' accounts, at 
||3f-4i per cent, well below what was available on high-interest accounts, 
^he latter consistently held a good 10 per cent of all deposits. A modified 
^'-rm of these high-interest accounts was the natural choice of most deposit- 
^ s in index-linked accounts when those were abolished in 1968. 
JlEarlier, index-linked accounts won against another potential rival. The 
itock exchange suffered a severe decline in 1956 because of the advent of 
- - - V type of real-value asset. 



ie lo fame 

<pn 1 June 1963 a new interest rate agreement came into force. Its purpose 
;was fo further differentiate the interest rate structure on various types of 
l^eposits without altering the overall average rate. Among its provisions 
»as an increase in the interest rate on high-interest accounts from 5 to 6 
mper cent. The rate on 50 per cent index-tied deposits was lowered from 4 to 
per cent. 100 per cent index-tied accounts, unavailable since 31 December 
y958, were offered again, at 3 pel- cent interest; these remained subject 
^,(0 taxation. 

At the beginning of 1963 index-tied deposits had already started to revive 
%)n May 1964 they reached about six times the level at which they had 
Ji.*'3gnated in 1961-2. Then in a single month they leapt up by more than half. 
^The reason for this was a piece of legislation which was later to be called 
l^the fatal flaw' in the Finnish system of index clauses. It freed all index-tied 
pdeposits from taxation. Holders of high-interest accounts and old-style 
^Indexed accounts of either 'A' or 'B' type were permitted to transfer their 
.savings to new-style tax free 100 per cent indexed *A' accounts. They did 
so rapidly, in large numbers. 




This marked the beginning of a dramatic rise in the sum deposited on 
indexed accounts. Their total increased tenfold in four years; an average 
annual growth rate of 78 per cent. To some extent this can be explained in 
terms of the increasing rate of inflation, and people's growing awareness of 
their need of protection. The rate of increase of deposits certainly slackened 
in 1965-6 when inflation was less severe. But a fundamental change in the 
structure of the money market was in progress. Earlier there had been 
substantial tax concessions to encourage the building of private iiousea 
These were being phased out, and capital that might have gone into nevi 
housing found its way instead into index-linked deposit accounts. Their new 
tax status had made them the most attractive financial asset in Finland. 

'B' accounts suffered a death blow when 'A' accounts were freed from 
tax. The points extra interest which they offered enabled them lo 
survive for another three years, but they tapered off completely at the end 
of that period. 

The devaluation of October 1967 brought about the final explosion in 
index-linked deposits. Correctly expecting a sharp price rise, deposllorj 
shifted nearly all their long-term savings into index-linked accounts. 1,500 
million Markka (about 1972 £200 million) flowed into these accounts in 
the space of six months. 

Sudden death 

In March 1968 a stabilisation agreement was signed by the central trade 
union and employer organisations. (See Appendix D.) Designed to quell ths 
post-devaluation price surge, this traded wage restraint for price control 
Among its provisions was the abolition of the system of index linkages for 
wages, rents, business contracts, bonds and bank deposits. The index clause 
was not to be applied to bank deposits after 30 November 1968. 

Even more suddenly than they had sprung to prominence, index-tied 
deposits fell. A year later, all the money formerly in indexed accounts had 
left them. Most of it went straight to one of the high-interest accounts. New 
six and twenty-four month accounts offering 4J per cent and 6 per cenl 
interest respectively were available from 1 March 1969, as well as the old 
twelve month accounts which now gave 5 per cent. One outcome of the 
life and death of indexed bank deposits was that the share of iong-lemi 
(at least one year) deposits in total deposits was much increased. Before 
the index-linked boom, at the end of 1963, this share had been 13 per cent 
in February 1969 it reached 34 per cent. 
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Bonds Issued by Finnish government or industry 



^Background of Indexation of bonds 

^For background to the substantial government index bond issues of the 
middle fifties one needs to go back to 1945. In that year indemnity bondi 
j*ere given by the government to Karelians who migrated from the rather 
siiiore than one-tenth of Finnish territory which had to be ceded to the Soviet 
tllnion. 

f|i Wherever possible, the Karelians' losses were made good in kind- famiers 
fwere given land, fishermen lakeside sites and house-owners building plots 
ftWhere individuals had lost stock and shares they were given similar holdings 
in large companies or state undertakings. Most small claims were settled 
f^lp casti. Only when these ways of providing compensation were exhausted 
|did the government resort to promissory notes or bonds; nevertheless a 
, 'r'irge part_qf compensation under the Second Indemnification Act had to ba 
^ |ip this form. 

|. giDurlng 1945-7 the average annual rise in Finland's cost-of-living index 
over 43 per cent. In that context it was reasonable that bonds intended 
: to compensate evacuees for their lost property should be inflation proofed 
jThe method chosen was to increase the principal by 10 per cent for ever/ 
vjO per cent rise in the domestic wholesale price index. During the ten-year 
^:;repayment period, this index quadrupled; in consequence, some 61 thousand 
^ipillion markka.were paid out in index-based compensation, on a debt whose 
^ioToio^^l"®. "^^^ originally a mere 18 thousand million markka (about 
\|972 £12m ). Interest was paid at 4 per cent per annum on the current 
:nominal value; thus, for every £10 of debt in 1944, by 1955 £29 capital and 
55 interest had been handed over because of the index clause as well as 
fie original £10 and its £2 interest— in all £46. 

Government bonds 

^Jn the late 1950s the Finnish government sold bonds of the order of 100 
iniiilion markka (1972 £20m.) a year to the private sector; during the 1960s 

^Ss «nH"io«rM '^^'^'''"9 ^P^^'^ °^ "^^"^ Markka in 

1965 and 1966. Most issues were made for buyers such as insurance com- 
pan es or banks and designed to suit their needs. Others were available for 

,^^uDiic subscription and thus stood in direct competition with bank deposit 
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accounts, the main repository of tiie Finns' relatively high level of personal 
savings. Local authorities and firms have also Issued bonds, but central 
novernment bonds have dominated the long-term capital market throughout 
period, and what government has done about index-linking of issues 
swamps the effect of similar moves by the others. 

Institutional buyers had need of index-linked securities to enable them 
to meet their owrn index-linked obligations to the public. The demand from 
Insurance companies, which had been operating index-linked policy schemes 
ever since 1948, was particularly steady. Banks and cooperative credit 
societies needed the income from index bonds to help pay compensation 
on indexed deposit accounts. Pension funds similarly had somehow to 
finance statutorily index-linked outgoings. The fact that the secondary market 
In bonds in Finland is very small, original buyers usually holding their bonds 
forien or more years to maturity, increased the importance of including a 
value guarantee in these contracts. 

. In the month of September in 1953, 1954 and 1955, as the final payments 
on the index-tied second indemnity loan became due, new index-tied bond 
Issues were made for its conversion. Each was paid off over a period of 
five years, and carried interest at 5 or 5} per cent per annum. They were 
linked to the wholesale price index for Finnish goods, their value changing 
by as many full 5 per cents (up or down) as the index might have moved 
by the date of amortisation. The government safeguarded itself, howeyer, 
against incurring a vast liability in the event of runaway inflation by making 
the index clause invalid once the index had doubled its starting value. 
. Between 1953 and 1968 the government made, on average, four or five 
major bond issues each year with an index clause. Throughout the period, 
sales of these bonds were a substantial proportion of total bond sales, though 
ttieir market share fluctuated. It shot up from under 20 per cent In .1953 to 
over 80 per cent in 1956 and 1957. There was a drop to under 30 per cent 
In 1959, and a fresh peak of 80 per cent in 1960. A subsequent decline to 
just over 20 per cent in 1963 was followed by a rise again to 80 per cent in 
1968, when all forms of indexation were abolished. The share of all out- 
standing bond loans carrying index clauses rose steadily over the period to 
, reach more than three quarters. 



Techniques of index linking 

However, the 5 per cent bond of May 1955, issued for public subscription, 
was the only government bond (other than those associated with the Karelian 
indemnity issues) to carry a full index clause, in the sense that rises In the 
index were to cause matched rises (per cent for per cent) in amortisation 
and interest payments. Recognition of the risk in promising full compensa- 
tion led to the writing in of an upper limit of a 100 per cent rise in the index, 
as in the Karelian indemnity conversion loans. A threshold was built into 
tile 1955 bond's index clause, and a delayed first step over the threshold: 
index-based premia were not incurred while the index was rising from 100 
to 104, and then the first premium was not to be paid until 106 was reached, 
though later premia became due point by point. Repayment was to be by 
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l^feank of Finland's table was much smaller than half the annual percentage 
Ifhange in the cost-of-living index. This means that those who were able to 
i;Ly index-linked bonds did significantly better than those who did not. In 
Wnart index-linked bondholders paid for this comparatively high return with 
ii^c^e longer maturity of their bonds. But probably their gain must be explained 
i|?jpalnly in terms of the Bank of Finland's conservative money market manage- 
Irnent policy. 

|i; : 

'M}Hoi\gage bank bonds 

FNext in importance to the government in the bond market come the mortgage 
ll'tanks. But their combined activity has on average amounted, to no more 
iTihan about a fifth of government bond issues. Finnish mortgage bank loans 
l^are confined to industrial and agricultural property; private house purchase 
i'ls largely financed by government loans. Three institutions did most selling 
itbi bonds with index clauses: the Industrial h/lortgage Bank of Finland 
^^'(Suomen Teollisuus-Hypoteekkipankki Oy, STHPO); the Real Estate Bank of 
It'Finland (Suomen Kiinteistopankki Oy, SKPO); and the Land arid Industrial 
is Peal Estate Bank (Maa-ja Teollisuuskiinteistopankki Oy, MTKPO). Each is 
•■^"Vholly owned by one of the three non-governmental banking groups — 
^^..STHPO by the commercial banks, SKPO by the savings banks and MTKPO 
s| by the cooperative credit societies. 

The most striking difference in the terms of issue between these bonds 
... and government bonds is the variety of indices which they used. While 
Hfiearly all of the government issues were tied to the cost-of-living index, the 
^£!mortgage banks linked their issues not only to that index but used the 
^'wholesale price index or its domestic subindex, or the export price Index, 
1^ or the official exchange rate for sterling as alternatives. All links were- limited 
I: to half the change in the index. To compete with government bonds these 
Jrlssues had to offer comparatively high rates of interest, since the former had 
' the privilege of exemption from tax. Repayment arrangements were similar 
to those for government bonds. 

!4.industrial bonds 

I? In each year between 1957 and 1967, private industrial concerns raised 
p between three and thirty million Markka by means of index-linked bonds. 
From 1962 on, however, unlinked bonds became more prominent, and index- 
linking was not of such widespread importance in this sphere as it was in 
the world of mortgage and other finance. Industrial bonds tended to mature 
rather slowly, but also to have some added attraction, such as twice yearly 
payment of interest. Where a link was included it was more often with 
the wholesale price index than with the cost-of-living index. The indexation 
element was never so strong as to transmit half the change in the index; 
frequently a mere quarter was allowed. 

Leading industrial index-bondmakers were in the wood manufacturing 
industry, engineering works and shipyards (Rauma-Repola Oy) and the 
Cooperative Wholesale Society. Others who joined in the process were the 
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Finnish Steamsliip Company, the Northern Power Company, a f,rm h, 
sulphate, pulp and paper milling (Lohja-Kotka Oy), a manufacturer of oa 
products (Neste Oy) and the Central Organisation of Agricultural Coop, 
erative Societies. 



Local authority bonds ^ 

Though local authority bond issue has been small m volume, it deserves 
mention for two reasons. The City of Helslnici pioneered the way for index 
clauses in bonds with its 50 per cent cost-of-living link in 1952---a yea, 
before the first government index bond, and five years before non-financial 
companies were first authorised to issue index-tied bonds. In keeping wilh 
that pioneering past, practically all local authority bonds brought out In the 
subsequent fifteen years carried a similar clause. Besides Helsinki, the 
towns of Tampere, Pon/oo, Turku, Loviisa and Vaasa all borrowed in this 
way at one time or another. 
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6t VIII Social security, pensions and Insurance In Finland 

^^i.r« is a long established Finnish tradition of maintaining the value of 
ilS security benefits and pensions, both in relation t° e^^^^d .nconr,es and 
ISnsf rising prices. A similar approach has also been taken towards 
#o?£ ing hi worth of insurance policies. The method generaUy adopted 
■■ Ko? this purpose has been a link between these payments and an >ndex of 
^ I'^^Lo rhanaes This arrangement for social security and pension benefits 
^%l?thought to Je so iriportant that it was exempted from the scope of the 
ifS legislation which prohibited most fomis of index linking. 

ilwSl^'oK! Ability and widows' pensions are tied to the c^ of 
j^^r ?„n hoth n relation to the region where the person lives and in temis of 
^ff'yeaMo yea cKTnges in prices. The country is divided into three 'cost- 
^^ ofSivinq areas' State pensions have tended to be about 18 per cent above 
-those for the cheapest area in the intermediate cost-of- iving zone and 
K ?5 Der cent higher for the area with the highest rating ori the mdex. 
fhri^ouSfpaTd to t'h^ pensioner rises to provide full compensation as soon 
as thrnatSn'S cost-of-llv^^ index has risen by 3 per cent smce the previous 
^„efmfnt Thi^ svstem has been in operation since 1957. Unemployment 
SE at?amily'a^^^^^^^^^ also 'related to the 'ocal cost of living. 

Other social benefits, for example income maintenance during sickness 
ha?i not Sad c^rect' Sks with price indices. But l.eing more closely and 
automaticallv related to earnings (sickness benefit is granted at a da ly 
at of 1/450 of he previous year's earnings), they have provided tl|.e recip- 
ient with greater protection against price increases than is available to his 
(jounterpart in Britain. 

?nTdffin"t'th"l'b"asic state pension, all employees receive an occupa- 
Lai SioS from their ex-employer. The 1962 legislation on occupational 
SonrreqSires^hem to be adjusted annually on the basis of the Ministry 
rSocial Ss- general earnings Index. Self-employed people are covered 
by a compulsory old-age insurance scheme. Benefits from . this scheme too 
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The Index clause In Finnish life insurance 

-full Index clause 

§ During the next three calendar years from the date of the policy the assurance 
■• assured and, if an additional insurance is attached to the policy 



Kpver (i-e. the 

fejjg compensation consequently payable) and the premium 
^ilh the cost of living index in the following manner; 



9 adjusted in conformity 

The adjustment Is effected once a year, at 0 hours on the day when the first 
premium of the calendar year falls due for payment (= the adjustment time). 
The basis of the adjustment is the October cost-of-living index (August 1938- 
t July 1939 = 100). The October index of the calendar year Immediately pre- 
> ceding the date of the policy is regarded as the basic Index of the policy, and 
^ the October index of the calendar year Immediately preceding the adjustment 
|: time is regarded as the index for adjustment. 

?(c| Both the assurance coyer and the premium will be, starting from the adjustment 
V time, as many per cent of. their basic amounts (i.e. the amounts without the 
; ! index clause) as the index for adjustment is of the basic index. The percentage 
y- thus obtained is, however, rounded off to the nearest smaller whole number 
I but is taken to be 100 were it less than 100. 
I^Half Index clause 

£r 2 §. After three whole calendar years have elapsed from the date of the policy, 
'^•when both the assurance cover and the premium were thus adjusted according to 
^the third index for adjustment (= interim index) of the full index clause, the assur- 
'^ance cover and the premium are adjusted as prescribed under 1 § except that the 

■index for adjustment will be taken as the average of the interim index and the October 
. index of the calendar year immediately preceding the adjustment time. However, it 
I'llie interim index is smaller than the basic index, the basic index and not the interim 
•■ index will be used In calculating the average. Assurance cover and the premium 

/are not reduced below the level that would be valid without the half Index Clause. 

^" When the premiums are paid up, the adjustment time is 0 hours on January 1. 

3 §. If the representatives of the policyholders fmd at a general meeting of the 
company that the company no longer holds index-tied loans or other comparable 
"investment property on a scale sufficient for the half index clause in accordance 
with the principle of safeguarding the insured benefits under the Insurance Companies 

.' Act, the assurance cover and the premium will no longer during the following calendar 

'years be increased according to the half index clause. 

If because of legislation it proves necessary to abolish entirely or in part the index 
increases in the loans extended by the company, the question of whether and to 
what extent the increase in the assurance protection resulting from the half index 
clause is to be reduced in consequence will Ise worked out on the grounds laid down 
by the Ministry for Social Affairs. The index increases received by the company both 
from premiums and from index-tied loans must in this connection be credited to 
the policyholders. 
Special stipulations 

4 §. If the policyholder requests not later than a month prior to the adjustment 
lime that the assurance protection and premium be no longer adjusted according to 
the index, the company will consent to it. 

5 §. The methods employed in the application of the Index clause will be approved 
by the Ministry for Social Affairs which will also settle any differences of opinion that 
may arise. . 



Source; Arvo Junnila: Index Linkage of Lite Assurance In Finland, Helsinki, 1965. 
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The same methods of index linkage cannot always be applied to both 
% i- saving and borrowing. Protection from inflation for savers is desirable on 
1" grounds of Justice and in order to encourage investment. That outstanding 
f I' debts should rise to match the reduction in the value of money may also 
W fbe just, but such a system could powerfully discourage, borrowing. Various 
■4 I ways have been tried in Finland to give savers maximum protection without 
:|- ?r imposing too heavy penalties on borrowers. 

f . : One way of going about getting some protection is the 50 per cent index 
f: tiause, which the Finns have used extensively. Halving the extra amount 
% ;.that has to be paid out to creditors, because of the falling value of money, 
I ^ automatically halves the extra sums needing to be collected from the 
;^ I debtors. Another approach is to limit index linkage to a fractiorv-^perhaps 
)' i- small — of the financial institutions' total liabilities. Indexed inflation proofing 
s \:-\s clearly of the greatest importance for long-term transactions, and some 
I long-term creditors will prefer fairly high fixed Interest (rather than index- 
f ' afion) if offered the choice. 

•' The National' Pensions Institute of Finland started in 1946 to attach index 
clauses to some of the loans it made to businesses. They were linked to the 
domestic wholesale price index. Half of every loan was repayable in the 
■ ordinary way and the other half and interest and amortisation fully linked to 
the index. This, of course, is precisely equivalent to a 50 per cent index 
clause on the whole loan. In those early days there was an expectation that 
the price index could move downwards as well as up; consequently, adjust- 
ments of both capital and interest were permitted to occur in both directions, 
in actual fact, of course, there never was any downward adjustment. Though 
the Pensions Institute indexed only half of its lending operations it was 
able to pay fully indexed pensions, because the government made good 
the shortfall In its income. 

Insurance companies, also began, in 1948, to apply index linkage to their 
lenc^ing operations. Like the Pensions Institute, at first they too used a 50 
per cent link with the domestic wholesale price index. Later the ordinary 
cost-of-living index became the more favoured link. Borrowers who ran 
into difficulties because of index generated rises in their obligations were 
allowed to extend their repayment period. 
Banks started to make indexed charges on loans when their indexed 
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deposit business became of appreciable size. In the savings and cooperal 
bank sector this was in 1956. Similar charging arrangements by the cotniti( 
cial banks did not come into operation until rather more than a year aft, 
that. This part of the banking sector had interrupted this business for a y^j 
and initially were able to cover indexed payments to depositors with incoij 
from their holdings of government indexed bonds. ^ 
The Post Office Bank usually tied its loans 25 per cent to the co8t|. 
living index. All other banks operated on the principle of calculating ^ 
index surcharge on all loans at rates just sufficient to cover indexed pay. 
ments to depositors. This meant, for example, that in a year when the index 
rose by 10 per cent, a bank with one fifth of its deposits in fully index-linked 
accounts would place an index surcharge of 2 per cent on all its outstandirw 
loans. The surcharge became payable immediately by borrowers as add? 
tional interest; the outstanding debt was not, however, written up. 



Bank pools 

The proportion of index-linked deposits of course varied from bank to bank. 
To deal with that the cooperative banks established a pooling system to 
equalise the loan surcharges among themselves. The cooperative banks' 
central bank collected twice yearly from all members the proceeds of an 
index surcharge estimated so as to cover payments on indexed deposits in 
all cooperative banks taken together. 

Initially, the savings banks had no comparable arrangement, each working 
out the necessary surcharge for itself. In some savings banks the proportion 
of indexed deposits was quite high, giving rise to a high index charge. In 
1964 a pooling system similar to that of the cooperative banks was set up 
by the League of Finnish Savings Banks and their central bank. The 
operation began with three quarters of the savings banks as members ol 
the pool. Between them they covered only 55 per cent of all savings bank 
lending: it was the larger banks in this group which chose not to join. 

The other category of Finnish banks, the commercial baoks, were 
large that their index surcharges worked out at the same level without any 
pooling arrangement. Each put its takings from index charges on borrowers 
in a special blocked account at the Bank of Finland. These balances yielded 
no interest and could only be used for making indexed payments to llie 
commercial banks' depositors. 



Government loans 

Large-scale loans to industry were often tied 50 or 25 per cent to the whole- 
sale price or cost-of-living index. In 1958-9 loans were granted to industry 
from the proceeds of the post-devaluation export levy. These wer " ' 
33J per cent to the exchange rate for sterling. 

Loans from the state to individuals generally were not index-linked. Pre- 
eminent in this category were the very cheap loans available for housing. 
State loans to students to finance university level studies too carried a low 
rate of interest and no index charge, unlike their counterparts in Sweden. 
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cSems of index-linking loans practised by the banks resulted in 
moderate surcharges. Only in 1967, when index deposits rocketed, did 
rplch 2 per cent. A more typical value was 1-1 per cent. During 1959- 
Sears of low inflation and few indexed deposits, no index surcharges were 

pRrfrrovrers naturally preferred a known rate of interest to an indefinitely 
future liability. But though they might have been reluctant at first 
arceot index linkage of loans, no drop in lending was recorded as a 
lult of the extent of indexation practised by the Finnish banks and the 
jvemment. 



ts of course varied from bank to oaMI 
anks established a pooling system^l 
I themselves. The cooperative ban^ 
rem all members the proceeds ofln 
over payments on indexed deposit^|i 

omparable arrangement, each workl' 
In some savings banks the proporffe? 
Jiving rise to a high index charge " 
of the cooperative banks was set up 
■Banks and their central bank. The 
of the savings banks as members iii 
only 55 per cent of all savings banl 
group which chose not to join, 
s, the commercial banks, were all so 
ed out at the same level without any 
ngs from index charges on borrowers 
fik of Finland. These balances yielded 
or making indexed payments to the 



ci' o ■ ° °^ P®"" to the whole- 
I&8-9 loans were granted to industiy 
lation export levy. These were tied 
Jrling. 

aenerally were not index-linked. Pre- 
f cheap loans available for housing, 
srsity level studies too carried a low 
Hike their counterparts In Sweden, 



X Finnish commercial and properly contracts 

The index linkages discussed so far are those established and operated 
by the state or large and well-known institutions .n tlie pnvate sector. « 
Z^es of rapid price increases (and in the absence of price control) business 
and industry practise, as far as they can. a simple form of inflation-proo% 
they raise prices to cover costs. This can be seen as inexplicit index, 
linking the implicit index being the particular industry's labour and materials 
costs Explicit; formal indexation is only necessary when a market price U 
not available, or where for some reason the market price is inappropnate. 
Retirement pensions provide one example, and some interest rates another. 
P?ice control by the government can push most product prices into Bib 
category by making some cost increases •non-allowable\ as in Britain during 
Dart of 1973-4 In that sort of situation producers may be able to benefit by 
raising prices with reference to a suitable index. Use of an index could 
also be the best way of preventing haggling about price revisions for lonj 
term contracts. 

NS?knJws "precisely the extent to which Finnish businessmen used 
index-linking in contracts among themselves. But it is certain that the 
practice was widespread. When a general index was used it was usually 
the wholesale price index. Particular industries often t°°k /h^^ t^ndex 
relating to their own products or just the wage earnings part of that subinde)c 
International agreements were exempted from the 1968 ban m Finland on 
index-linking. The United Nations Economic Commission for Europe PublishM 
general conditions for the supply of plant and machinery for export The 
price revision clause of the set of conditions (formulated in 1955) is given 
on DD 71-2 It is an excellent example of the flexibility which can be obtained 
through a simple indexation formula. First the contracting parties agree on a 
division of the price into proportions corresponding to materials, labour and 
fixed costs. They agree on suitable published indices for measuring th 
variations in the prices of materials and labour. The final price is then 
calculated from the original by raising the material and labour price com- 
ponents by as much as the indices have risen. This sort of procedure was a 
widespread feature of Finnish business transactions up to 1968. 
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iiMiindlng contracts 

P hstruction projects are particularly vulnerable to cost escalation during 
fi^lr often long lives. Builders cannot always sell at the tender price and 
fflV solvent. Despite the 1968 prohibition, the most recent Finnish law on 
"Lgx-iinking shows recognition of the special need for rules about price 

Pfldlustment in this sector. It is now possible to link the selling price of 

^yijjjngs 66f per cent to the materials and subcontracts subindex of the 

building cost index. 

M Before the 1968 prohibition, prices of buildings were commonly fully 
Binked to the building cost index. This resulted in very healthy profits for 
Builders, as they gained all the benefit from rising productivity— and those 
Irises were rapid. The new arrangement reflects opinion about a more 
[Equitable distribution of cost increases between builder and buyer. 



General conditions for the supply of plant and. machinery for export 

Supplementary clause 

miCE REVISION 

f Should any change occur in the cost of the relevant materials and/or wages during 
he period of execution of the contract, the agreed prices shall be subject to revision 
in the basis of the following formula: 
PI = po (a + /)M1 + cSI) 



100 



MO 



final price for invoicing 

initial price of goods, as stipulated in the contract and as prevailing at the 

date of (1) 

mean (2) of the prices (or price indices) for (type of materials concemed) 

over the period ;.. (3) 

prices (or price indices) for the same materials at the date stipulated 
above for PO. 

mean (2) of the wages (included social charges) or relevant indices (4) in 

respect of 

(specify categories of labour and social charges) over the period 

; (3) 

wages (including social charges) or relevant indices (4) in respect of the 
same categories at the date stipulated above for PO. 

a, b, c, represent the contractually agreed percentage of the individual 
;9lements of the initial price, which add up to 100. 
(a + b + c = 100) 

= fixed proportion = 

= percentage proportion of materials = 

= percentage proportion of wages = 

(including social charges) 
Where necessary, b (and if need be, c) can be broken down into as many 

partial percentages (b1, b2, b3 ) as there are variables taken into 

account [b^ + b2 + bn = b). 
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DOCUMENTATION .;, 
For the purpose of determining the values of materials and wages, the parif*^ 
agree to use the following documents as sources of reference: ^31 

1. Materials: prices (type of materlai^i 

(or price indices) 

published by 

under the headings ' ■-■ 

2. Wages: wages (including related social charges) 

(or relevant indices) 

published by 

under the headings 



r It is a« 
public ai 
often frc 
came of 
regulate 



(S) 

Rules for applying the Clause. In the case of partial deliveries which are invoiced 
separately, the final price shall be calculated separately for each such delivery. • 
Period of application of tfie Clause. The revision clause shall cover the delivery perU 
fixed in the contract, together with any extension thereof granted under Clause 7^ 
but shall In no case apply after the date on which manufacture is completed. 
Tolerances. Prices shall not be revised unless the application of the formula produces 

a plus or minus variation of (6) 

Savlrig Clause. If the parties wish the revision formula to be adjusted or replaced by 
a more accurate method of calculation when the plus or minus variation exceeds e 
certain percentage, they shall expressly so agree. 

(1) It is recommended that the parties should, as far as possible, adopt as the initial 
price the price prevailing at the date of the contract and not at an earlier date. 
This is normally the contract price less cost of packing, transport and insurance. 

(2) Arithmetical or weighted. 

(3) Specify the datum period, which may be defined as part or the whole of the 
delivery period. ; 

(4) If legal social charges are covered by the index, they need not be taken into 
account again. • ■ ■ 

(5) Indices relating specifically to the engineering and electrical industries shoulH 
be used as far as possible. 

(6) State the percentage plus or minus variation whicli must be exceeded belore 
the formula is applied. 



Source: United Nations Economic Commission for Europe, 1955. • 



Leases and rents 

It is generally advantageous for both parties to let land or buildings for a 
number of years at a time. Property owners are notorious .for taking ijn- 
deserved profits, and for this reason rents have in many countries been the 
object of statutory control. But rentiers' costs do rise. Indexiiig is one way 
of avoiding sudden large and possibly unwarranted increases in rents. It 
makes possible long-term leases even in the face of unknown future levels 
of inflation. In Finland land leases of fifty years or more have been allowed 
to include index clauses since June 1968, only two months after the ban. 
The law on indexing leases and rents has been further loosened since 
that time. 
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. (type of materi^^ 



aaain hard to know just how many private landlords iised indexation. 
I r authorities have always kept their rents at minimum levels. Rents were 
1 frozen and then raised by the permissible maximum when controls 
5 off. But some landlords certainly did use the cost-of-living index to 

B their rents. 
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2. Wage control: accordance with the collective agre^ 

(a) ^^f^^^^J^ll ,^^^^^^ however, taking into consider, 

Z wiat'has bLn a^^^ decreed concerning the abol.t.on ot the 

index clause. j ^ggg accordance with the 

fb; Wages may be raised in the cou^^^^ ^^^^^ 

agreement entered '"*?,°y/2t .ha «me the labour contracts or other pay 

'"?oT The prices 'and Wages Council will have a wage section in whlcl, 
central organisations are represented. j 

Appendix 2 AbolHlon of '"dex ^InJ^^nder the Economic EmergencJ 

t inHpy accounts by financial institutions has been 
1. Acceptance of new mdex acc^^^^^^^^ ^^^^^ ^^^^ 

^"SS^'iS^as^?^— ^ 

ablL ontdS^depoiSs'hal accumulated in the index equal.sat.on acoounta 
EmS ln°da£ the »» bo low.rod ,o correspond ,o 

to avoid obviously unreasonable pricing. 
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236 CHAPTERS REUTIONS AND FUNCTIONS 



0 Piecewise-defined functions can be graphed with some graphing calcu- 
ilS lators. You may need to use dot mode. See the instruction manual for 
your calculator. The graph will not distinguish between open and closed 
endpoints, so it is still important to understand what the graph should look 
Uke. 




[-2. 6) by [-1.6] 
Split screen mode 

This is the giaph of 

\x+\iiz>2 
|-2x + 5ifx<2. 

Compare with Figure 30. 



I EXAPi/iPLE 5 The symbol Ix} is used to represent the greatest integer less than or equal to x. 

I Graphing the greatest-integer For example, [8.41 = 8, 1-5} = -5, IttJ = 3, |-6.9l = -7, and so on. In 
fiinction general, if/(x) = {x}, 

forOSx<l, f{x) = 0, 
for 1 s X < 2, fix) =1, 
for 2 < X < 3. fix) = 2, . 
and so on. A graph of /(x) is shown in Figure 32. 9 




FIGURE 32 

The function defined by f{x) = Ix| discussed in Example 5, is called the 
greatest-integer function. The greatest-integer function is an example of a step 
function, a function with a graph that looks like a series of steps. Some applica- 
tions of step functions are included in the exercises. 
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^EXAMPLES 



[Applying a piecewise-defined 
function 



[20, 30] by [15, 30] 
Xscl = 5 Yscl = 5 



0 Graphing calculators have built-in functions, such as LOG, SIN, ABS, 
MS and so on. Some have INT for the greatest-integer function. If your 
calculator does not have this buDt-in function, you can rewrite it as a 
piecewise-defined function for the desired domain. 




[-4, 4] by [-4. 4) 
Dot mode 




.Piecewise-defined functions can be used to describe many everyday situa- 
tions; The next example gives one instance and others are included in the 
exercises. 

Professional basketbaU player ShaquiUe O'Neal is 7-foot 1-inch tall and weighs 
300 pounds. The table lists his age and shoe size. 



Age 


Size 


20 


19 


21 


20 


22 


21 


23 


22 



(a) Determine a hnear function defined by/(jr) that models the data where x is 
ShaquiUe O'Neal's age and/(j:) computes his shoe size. Interpret the slope 
of the graph off. 

The shoe size is one less than his age, so we let /(a:) = x - I. The slope of 
1 indicates that his shoe size is increasing at a rate of 1 size per year. 

(b) Could f{x) be used to predict O'Neal's shoe size at any age? 
No, most people's feet eventually stop growing. 

(c) Suppose his feet continue to grow at the present rate and then stop at age 24. 
Graph a piecewise-defined function that describes his shoe size between the 
ages of 20 and 30. 

On the interval [20, 24], y = x - 1, and on (24. 30], y = 23. A calculator- 
generated graph is shown in Figure 33. » 
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Before MICHEL, Chief Judge . MAYER and DYK, Circuit Judges . 
DYK, Circuit Judge . 

Appellant Trans Texas Holdings Corp. ("Trans Texas") appeals the decision of 
the Board of Patent Appeals and Interferences ("Board") in Reexamination Nos. 
90/005,841 and 90/005,842. The Board affirmed the examiner's rejection of all of the 
claims of U.S. Patent No. 5,832,461 (filed Oct. 23, 1991) ("'461 patent") and U.S. Patent 
No. 6,052,673 (filed Nov. 2, 1998) ("'673 patent") as obvious under 35 U.S.C. § 103. 
We affirm. 

BACKGROUND 
I 

Trans Texas is the assignee of both the '461 patent and the '673 patent. The 
'673 patent is a continuation of the '461 patent. The patents' specifications, which are 
nearly identical, describe a system of inflation-adjusted deposit and loan accounts. '461 
patent col. 2 11.55-59; '673 patent col. 2 11.55-59. By adjusting the interest paid on deposit 
accounts, or received on loan accounts, to compensate for inflation, the patented 



system purports to insulate the value of assets from inflationary fluctuations. In 
addition, the patented system seeks to match, or "hedge," any increased interest a 
financial institution must pay to depositors as a result of inflation adjustments with the 
increased inflation-adjusted interest payments it receives from borrov^ers, thereby 
providing stability to the financial institution. '461 patent col.3 11.27-37; "673 patent col.2 
11.27-37 ("[D]uring times of inflation . . . negative cash flows attributable to . . . deposit 
accounts will be compensated for by incoming payments on loan accounts."). 

A 

The '461 patent has three independent claims, claims 1, 24, and 36. 
Independent claim 1 claims "[a]n investment system for providing an improved capital 
structure for an institution" composed, basically, of a deposit account and an account 
management data processor. '461 patent col.25 I.64-col.26 1.51. The claimed deposit 
account has a principal component representing the initial cash investment of the 
depositor and an accrual component representing interest paid that has both a fixed 
interest and a variable interest component. kL col.26 11.39-42. Claim 1 notes that the 
"deposit accrual component" is adjusted "in a manner responsive to the rate of inflation ." 
id^ (emphasis added), which the specification defines as "directly responsive to a market 
indicator of prior actual inflation and it is not meant to include the market's expectation 
of future inflation," id col.3 11.12-14 (emphasis added).'' Claim 1 also specifies that the 
data processor includes means for "retiring the fixed interest component" and "paying 

^ The specification definition states in full: "Responsive to the rate of 
inflation, as used herein, means directly responsive to a market indicator of prior actual 
inflation and it is not meant to include the market's expectation of future inflation." '461 
patent col.3 11.11-14. 
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the deposit principal component" according to schedules over the term of the deposit 
account. ld,col.26 11.48-51.^ 

Independent claim 24 is generally similar to claim 1 for purposes of this appeal 
and includes the "responsive to the rate of inflation" limitation. Id col.28 11.47-59. It 
excludes claim I's reference to retiring the fixed interest and paying the principal 
according to schedules. \± Independent claim 36 is similar to claim 1 for purposes of 
this appeal but covers both deposit and loan accounts. Jd. col. 29 l.25-col.30 1.9. Similar 
to claim 1, it claims a "means for adjusting the amount in the deposit account in a 
manner responsive to the rate of inflation " and a "means for determining the amount in 
the loan accrual component in a manner responsive to the rate of inflation ." Id. col.29 

^ Claim 1 states in full: 

An investment system for providing an improved capital structure for an 
institution comprising: 

means for establishing data representative of at least one deposit account 
for a term, the deposit account having a deposit principal component and 
a deposit accrual component, the deposit accrual component having a 
fixed interest component and a variable interest component; and 

an account management data processor for servicing the deposit account 
over the term, including: 

means for determining the rate of inflation; 

means for adjusting the amount in the deposit accrual component 
in a manner responsive to the rate of inflation; 

means for retiring the fixed interest component by a first schedule 
over the term; and 

means for paying the deposit principal component according to a 
second schedule over the term. 

'461 patent col.25 l.64-col.26 1.51. 
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I.37-COI.30 1.3 (emphases added). Most of the '461 patent's dependent claims were not 
argued separately on appeal and thus stand or fall with their corresponding independent 
claim. See In re Dance . 160 F.3d 1339, 1340 n.2 (Fed. Cir. 1998). Some of the 
dependent claims include other limitations described below. 

B 

The '673 patent has four independent claims, claims 1, 9, 22, and 25. Claim 1 
claims a "method of managing financial accounts" by providing deposit and loan 
accounts that are adjusted "as a function of a rate of inflation," "paying the deposit 
accounts," and "receiving repayment of the loan account." '673 patent col. 25 l.60-col.26 
1.42. Claim 1 also recites the use of "an account data processor." id. col.26 1.37.^ 
Claim 9 claims a method whereby an institution provides a deposit account to a 

^ Claim 1 states in full: 

A method of managing financial accounts comprising: 

providing a plurality of deposit accounts with a financial institution; 

adjusting the amount in each deposit account as a function of a rate of 
inflation; 

providing at least one loan account with said financial institution using 
funds deposited with the financial institution; 

adjusting the amount in the loan account as a [fjunction of a rate of 
inflation using an account data processor, 

paying the deposit accounts; and 

receiving repayment of the loan account by said financial institution in a 
manner where the funds in the loan account obtain a rate of return 
responsive to a rate of inflation. 

'673 patent col.25 l.60-col.26 1.42. 
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depositor, uses a portion of the funds deposited to obtain a financial instrument "whose 
rate of return adjusts with inflation ." and pays the "depositor a rate of return on 
funds . . . based on a rate of inflation ." \± col.26 l.61-col.27 1.7 (emphases added).'' 
Claim 22 is nearly identical to claim 9, except that it calls for the institution to obtain "a 
mortgage secured by real estate," rather than "a financial instrument." Id. col. 27 1.41- 
col.28 1.10. Claim 25 is also similar to claim 9 for purposes of this appeal, except that it 
specifies that the financial instrument pays "the inflation-adjusted principal component at 
the end of the term," which the parties-refer to-as-"balloon payments." \± col. 28 1.16-35. 
None of the dependent claims of the '673 patent was argued separately on appeal, and 
they therefore stand or fall with their independent claim. See Dance . 160 F.3d at 1340 
n.2. 



Claim 9 states in full: 

A method for an institution to manage at least part of a program to provide 
a depositor of funds a rate of return on said funds variable with a rate of 
inflation, comprising: 

providing a deposit account by the institution for receiving said funds from 
said depositor; 

allocating at least a portion of said funds for obtaining an asset whose rate 
of return adjusts with inflation; 

using said allocated funds to obtain said asset whose return adjusts with 
inflation and is determined using a dataprocessor, said asset comprising a 
financial instrument having an obligated rate of return indexed to a rate of 
inflation; and 

paying said depositor a rate of return on funds relived based on a rate of 
inflation. 

'673 patent col.26 l.61-col.27 1.7. 
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On October 6, 2000, Trans Texas requested reexamination of the "461 and '673 
patents based on a substantial new question of patentability. The United States Patent 
and Trademark Office ("PTO") granted this request on December 6, 2000, and initiated 
separate reexamination proceedings for each patent. 

II 
A 

In the course of the reexamination proceeding, Trans Texas urged that the PTO 
was bound by a claim construction rendered in an earlier infringement proceeding to 
which the PTO was not a party. On October 12, 1999, Trans Texas had filed a 
complaint against Pimco Advisors, L.P. in the United States District Court for the 
Western District of Texas, alleging infringement of the '461 and '673 patents. On 
August 28, 2000, the district court had issued its claim construction ruling, which 
adopted the definition of the term "responsive to the rate of inflation" found in the 
specification, that is, it held that the term should be defined as "directly responsive to a 
market indicator of prior actual inflation and is not meant to include the market's 
expectation of future inflation." Trans Texas Holdings Corp. v. Pimco Advisors, L.P. . 
No. 99-CA-658, slip op. at 10 (W.D. Tex. Aug. 28, 2000) (" Markman Order "). Relying on 
language in the accompanying district court opinion, Trans Texas urges that the district 
court also interpreted the "responsive to the rate of inflation" language to require a 
continuous, one-to-one relationship between inflation and adjustments. See id, at 12 
("The '461 patent uses the phrase 'responsive to the rate of inflation' which more clearly 
Imparts a one-to-one correlation."). For purposes of this appeal, we will assume that 
Trans Texas's interpretation of the district court order is correct. The district court also 
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held that the term "as a function of the rate of inflation" in clainn 1 of the '673 patent had 
the same meaning as the term "responsive to the rate of inflation." Id. at 12. The 
district court construed the term "based on the rate of inflation" in claims 9 and 25 of the 
'673 patent "to require the rate of return to be directly related to the rate of inflation." \± 
at 12-13. 

The parties then reached a settlement before trial, and the district court issued an 
"Order of Dismissal with Prejudice" on January 8, 2001. 

B 

On February 11, 2002, the examiner mailed final office actions in the 
reexamination proceedings rejecting all of the claims of the '461 and '673 patents as 
obvious under 35 U.S.C. § 103. The primary issue before the examiner was the 
construction of the terms "responsive to the rate of inflation" and "as a function of a rate 
of inflation." In holding the claims unpatentable, the examiner principally relied on 
Santosh Mukherjee & Claire Orlans, Indexation in an Inflationary Economv: A Case 
Study in Finland . Vol. XL, Broadsheet No. 551, PEP The Social Science Institute, April 
1975, at 50-73, 106-111 ("Mukherjee"). Mukherjee discusses the decision of banks in 
Finland in the 1950s to "adjust both their loans and deposits for inflation, on the basis of 
quarterly inspections of the cost-of-living index." jd. Among other accounts, it describes 
"A" deposit accounts, which provided "100 per cent index compensation" for every one 
percent increase in the cost of living index.^ That is, for every one percent increase in 

^ The predecessor of "A" accounts had required an initial cost-of-living index 
value of 106 before compensation was paid and had only paid compensation for every 
two percent increase in the cost-of-living index. However, since the 106 value was 
reached at the beginning of 1956, this requirement no longer existed when A accounts 
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the cost of living index, the capital was increased by one percent. Mukherjee also 
discloses that banks charged an inflation-adjusted "surcharge" on their loans in order to 
provide the funds needed for fully inflation-adjusted deposit accounts. It notes that 
"[t]he amount of the surcharge was usually fixed according to the proportion of the 
bank's deposits benefiting by index adjustment, so that the bank could just balance its 
commitments." Id. Although Mukherjee "lacks[] an explicit recitation of the data- 
processor for account management," the examiner concluded that U.S. Patent No. 
4,774,663 (filed Nov. 21, 1983) ("Musmanno") "demonstrates that it was notoriously 
well-known to employ data-processors to manage plural accounts" and therefore it 
would have been obvious to a person of ordinary skill in the art to apply Musamanno's 
data processor to Mukherjee. 

On March 25, 2002, Trans Texas appealed the examiner's decisions on both the 
'461 and '673 patents to the Board. Trans Texas first argued that under our decision in 
In re Freeman , 30 F.3d 1459 (Fed. Cir. 1994), issue preclusion bound the Board to 
apply the district court's claim construction of the terms "responsive to the rate of 
inflation" and "as a function of a rate of inflation." The Board, in similar but separate 
opinions for each reexamination proceeding, rejected this argument. The Board held 
that a different claim construction standard applies in PTO proceedings, giving claims 
"their broadest reasonable interpretation consistent with the specification." See Ex 
Parte Trans Texas Holdings Corp. . No. 2005-2642, Reexamination No. 90/005,841, slip 
op. at 4 (B. P.A.I. May 26, 2006) (" '461 Board Decision "): Ex Parte Trans Texas Holdings 

were first offered in January 1957. Similarly, the A accounts were made "more 
sensitive" than the predecessor accounts, paying compensation for one percent 
increases in the cost-of-living index. 
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Corp. , No. 2005-2643, Reexamination No. 90/005,842, slip op. at 4 (B. P.A.I. May 26, 
2006) (" '673 Board Decision "). The Board also concluded that the district court's claim 
construction was not "necessary to the judgment rendered in the previous action" in light 
of the pre-trial settlement and dismissal. '461 Board Decision at 5-6; '673 Board 
Decision at 5-6. 

Alternatively, Trans Texas argued that, even apart from issue preclusion, "the 
claims require a continuous (i.e., nonstepped) relationship such that different amounts 
of prior actual inflation will result in different-inflation adjustments." '461 Board Decision 
at 7; see also '673 Board Decision at 7. The Board disagreed. It noted the 
specification's definition of "responsive to the rate of inflation" — "directly responsive to a 
market indicator of prior actual inflation and it is not meant to include the market's 
expectation of future inflation." '461 Board Decision at 7. The Board concluded that this 
"was meant to emphasize that the calculations of inflation adjustments must be based 
on the market indicator data which represents prior actual inflation." Id^ (emphasis in 
original). Relying as well on the dictionary definition of "directly," the Board concluded 
that the claims were broad enough to cover non-continuous adjustments. '461 Board 
Decision at 7-8; '673 Board Decision at 9. 

The Board upheld the examiner's obviousness rejection of all of the claims of the 
'461 and '673 patents based on these constructions and its interpretation of other claim 
terms. It concluded that claims 24-26, 28-32, 34-37, and 38-44 of the '461 patent and 
claims 1-24 of the '673 were unpatentable over Mukherjee in view of Musmanno. The 
Board rejected the remaining claims of the '461 and '673 patents over Mukherjee in 
view of Musmanno and additional references. 
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Trans Texas timely appealed the decisions, and we consolidated the appeals. 
We have jurisdiction pursuant to 28 U.S.C. § 1295(a)(4)(A) (2000). We review 
questions of issue preclusion and claim construction without deference. See Shell 
Petroleum, Inc. v. United States . 319 F.3d 1334, 1338 (Fed. Cir. 2003) (issue 
preclusion); Cybor Corp. v. FAS Techs.. Inc. . 138 F.3d 1448, 1455 (Fed. Cir. 1998) 
(claim construction). 

DISCUSSION 
I 

Trans Texas first argues that the Board erred in construing the term "responsive 
to the rate of inflation" in the '461 patent and the related terms "as a function of a rate of 
inflation" and "based on a rate of inflation" in the '673 patent. Trans Texas has treated 
these terms as equivalent and focused on the "responsive to the rate of inflation" 
limitation, and we will do likewise. 

A 

Trans Texas primarily argues that the Board should have given preclusive effect 
to the district court's Markman order, which construed "responsive to the rate of 
inflation" to mean "directly responsive to a market indicator of prior actual inflation and is 
not meant to include the market's expectation of future inflation." Markman Order at 15. 
As discussed above, we assume, as Trans Texas argues, that the district court 
construed the term to require a "continuous, one-to-one correlation with the inflation 
rate." Appellant's Br. 20; see also Markman Order at 12. 

Traditionally, issue preclusion, also known as collateral estoppel, applied only 
where the same parties to an eariier proceeding were involved in later litigation involving 
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the same issue. See Restatement (Second) of Judgments §27 (1982); § 29 
Reporter's Note. More modern decisions in some circumstances apply issue preclusion 
even where the parties to the subsequent suit are not the same. See Parkiane Hosiery 
Co. V. Shore , 439 U.S. 322, 326-33 (1979); Restatement (Second) Judgments §29. 
The latter doctrine is known as non-mutual collateral estoppel, and it is this latter 
doctrine that Trans Texas relies on here. 

Issue preclusion is not warranted in this case because the PTO was not a party 
to the earlier litigation. Our case law has identified four prerequisites to the application 
of issue preclusion: "(1) identity of the issues in a prior proceeding; (2) the issues were 
actually litigated; (3) the determination of the issues was necessary to the resulting 
judgment; and, (4) the party defending against preclusion had a full and fair opportunity 
to litigate the Issues ." Jet. Inc. v. Sewage Aeration Sys. , 223 F.3d 1360, 1365-66 (Fed. 
Cir. 2000) (emphasis added). 

The PTO as "the party against whom the earlier decision is asserted" thus must 
have been accorded "a 'full and fair opportunity' to litigate that issue in the earlier case." 
Allen V. McCurrv . 449 U.S. 90, 95 (1980); Freeman . 30 F.3d at 1467 (Fed. Cir. 1994). 
However, the PTO was not even a party to the earlier district court litigation and cannot 
be bound by its outcome. Trans Texas nevertheless argues that this requirement 
should somehow be excused because the PTO proceedings were ex parte. This 
argument simply makes no sense. The PTO is plainly a party to these appeal 
proceedings, and if it were not treated as a party, there would be no basis for even 
considering the application of issue preclusion in the first place. 
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We have never applied issue preclusion against a non-party to the first action. In 
fact, the Supreme Court has specifically held that "litigants . . . who never appeared in a 
prior action[] may not be collaterally estopped without litigating the issue. . . . Due 
process prohibits estopping them despite one or more existing adjudications of the 
identical issue which stand squarely against their position." Blonder-Tongue Labs., Inc. 
V. Univ. of 111. Found. . 402 U.S. 313. 329 (1971); see also Parklane Hosiery . 439 U.S. at 
327 n.7 ("It is a violation of due process for a judgment to be binding on a litigant who 
was not a party or a privy and therefore has never had an opportunity to be heard."); 
Restatement (Second) of Judgments § 29 Reporter's Note ("The proposition that a non- 
party cannot be bound by a judgment, unless he is represented by a party or has 
interests that are derivative from a party, is a rule of Constitutional law.").^ 

Recognizing the general rule against collaterally estopping a non-party. Trans 
Texas asserts that it somehow represented the PTO's interests in the district court 
action. However, the "presumption that nonparties are not bound by a judgment" can 
only be rebutted in limited circumstances, such as when the non-party was in privity with 
a party, has interests that are derivative from a party, or "participate[d] in an active and 
controlling way" in the litigation. See 18A Charles Alan Wright, et a!., Federal Practice & 
Procedure § 4449 (2d ed. 2002); Restatement (Second) of Judgments § 29 Reporter's 
Note. The PTO's interests were not represented in the earlier litigation even though 
Trans Texas there urged that the district court reject the construction that the district 

^ While the Due Process Clause of the Fifth Amendment does not apply to 
the government, see South Carolina v. Katzenbach . 383 U.S. 301, 323-24 (1966), the 
procedural protections afforded to private parties in the res judicata and collateral 
estoppel context also apply to the government, see United States v. Stauffer Chem. 
Co. . 464 U.S. 165, 170(1984). 
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court adopted. Since the PTO was not a party to the district court litigation, issue 
preclusion does not apply. 

Contrary to Trans Texas's argument, our decision in Freeman does not require 
the application of issue preclusion. In Freeman , we held that a patentee in a PTO 
proceeding was barred by issue preclusion from asserting a claim construction already 
rejected in a district court infringement action brought by the patentee against a third 
party. 30 F.3d at 1469. Nothing in Freeman suggests that issue preclusion could be 
applied against the PTO or another non-party to the infringement proceeding.'' 

B 

Alternatively, Trans Texas urges that the Board erroneously rejected its proposed 
claim construction and that the claims require continuous, one-to-one adjustments. It is 
not entirely clear what Trans Texas means by "continuous" or "one-to-one." Any 
inflation-adjustment is subject to the available inflation data. That is, it is limited by the 
way in which inflation data are reported, both in terms of the frequency of reporting 
(e.g., monthly, quarterly, yearly, etc.) and the specificity of reporting (i.e., how many 
decimal places the rate of inflation is carried out). Thus, no inflation-adjustment system 
can truly be "continuous" and "one-to-one" with the true rate of inflation. Instead, as 
best we can understand it, Trans Texas's argument is that for every increase in the 
reported rate of inflation, there must be an immediate and equal inflation adjustment. 
We understand this argument to be an attempt to distinguish the Mukherjee prior art 

^ In light of our resolution of Trans Texas's issue preclusion argument, we 
have no need to decide whether non-mutual collateral estoppel against the government 
would be permissible at all in the circumstances of this case. See United States v. 
Mendoza . 464 U.S. 154 (1984). 
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reference, which did not disclose an immediate inflation adjustment to deposit accounts 
for every increase in the rate of inflation. Instead, increases were only made when the 
increase in the rate of inflation reached one percent.^ 

Trans Texas's argument is not persuasive. Claims are given "their broadest 
reasonable interpretation, consistent with the specification, in reexamination 
proceedings." In re Yamamoto , 740 F.2d 1569, 1571 (Fed. Cir. 1984). The term 
"responsive to the-rate of inflation" is defined in the specification as "mean[ing] directly 
responsive to a market indicator of prior actual inflation and it is not meant to include the 
market's expectation of future inflation." '461 patent col. 3 11.11-14. As the Board noted, 
the specification's definition only requires that the inflation adjustment be "directly 
responsive" to a market indicator of inflation. There is nothing in the specification or the 
prosecution history that requires an immediate inflation-adjustment every time the rate 
of inflation increases. Trans Texas argues that immediate responsiveness is the only 
construction consistent with the specification because "each of the examples in the '461 
specification . . . [is] adjusted on a one-for-one basis." Appellant's Br. 19. Even if the 
examples are so limited (which the PTO disputes), Trans Texas's argument conflicts 
with our decision in Phillips v. AWH Corp. . 415 F.3d 1303 (Fed. Cir. 2005) (en banc). In 
Phillips , we held that while "the specification [should be used] to interpret the meaning 
of a claim," courts must not "import[] limitations from the specification into the claim." Id, 

° Trans Texas also points out that some of the deposit accounts in 
Mukherjee had features requiring: (1) that a threshold value be exceeded before any 
inflation-adjustment was made; (2) a proportional adjustment (i.e., every one point 
inflation increase leads to a one-half percent inflation-adjustment). Trans Texas argues 
that these accounts were not "directly responsive" to the rate of inflation. This is beside 
the point given the disclosures described in the text above with respect to other 
accounts that did not include such limiting features. 
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at 1323. We specifically noted that it is improper to "confin[e] the claims to th[e] 
embodiments" found in the specification, as Trans Texas asks us to do. Id 

Under Phillips , dictionary definitions are also pertinent. See id. at 1318 ("[T]he 
court has observed that dictionaries . . . can be useful in claim construction."). The 
dictionary definition of "directly" confirms that the specification's requirement that the 
adjustment be "directly responsive" to a market indicator does not require that an 
inflation-adjustment occur immediately after any increase in the reported rate of 
inflation. While some definitions define "directly" as "simultaneously and exactly or 
equally" or "immediately," other definitions define it as "after a little: in a little while: 
shortly, presently." Webster's Third New International Dictionary Unabridged 641 
(2002). In view of the latter definitions, we conclude that the broadest reasonable 
interpretation of "directly responsive" is not limited to situations in which the inflation- 
adjustment occurs immediately after any increase in the reported rate of inflation, but 
also includes situations in which the inflation-adjustment occurs "a little while" after an 
increase in the reported rate, such as when the increase reaches one percent. The 
Board did not err in concluding that the broadest reasonable interpretation of the term 
"responsive to the rate of inflation" (and related terms) is not limited to a continuous, 
one-to-one relationship but also includes a delayed relationship, in which adjustments 
are made in one percent increments. 

II 

Turning to the Board's obviousness determination. Trans Texas has relied only 
on its erroneous claim construction in arguing that claims 24-30, 32, and 34-35 of the 
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'461 patent, relating to deposit accounts, are non-obvious.^ We therefore affirm the 
Board's determination that these claims would have been obvious. See SmithKline 
Beecham Corp. v. Apotex Corp. , 439 F.3d 1312, 1319 (Fed. Cir. 2006) ("[A]rguments 
not raised in the opening brief are waived."). 

Trans Texas also argues that additional limitations appearing in other claims 
render those claims non-obvious. We cannot agree. 

First, Trans Texas argues that claims 36-44 of the '461 patent and claims 1-8 of 
the '673 patent are non-obvious because, even if Mukherjee discloses deposit accounts 
responsive to the rate of inflation, Mukherjee does not disclose loan accounts that were 
fully adjusted with the market indicator of inflation (i.e., the inflation adjustment was 
equal to the increase in the market indicator of inflation), but instead only discloses loan 
accounts that were adjusted on a proportional basis with inflation (for example, a one 
percent increase in the market indicator would only result in a one-half or one-fourth 
percent inflation adjustment). Trans Texas is correct that the loan accounts Mukherjee 
describes as having actually been implemented in Finland at most imposed an inflation 
adjustment of one-half the increase in the rate of inflation. However, Mukherjee also 
discloses that banks would find the money needed to provide inflation-adjusted deposit 
accounts by "imposing an 'index surcharge' on all loans. . . . fixed according to the 
proportion of the bank's deposits benefiting by index adjustment, so that the bank could 

^ Trans Texas does argue that Mukherjee "teaches away" from inflation- 
adjusted accounts because it describes how these accounts were abolished in Finland 
following a "stabilization agreement" between trade unions and employers meant to 
quell a price surge. It is unclear if this argument was raised before the Board. In any 
event, the political decision to abolish these accounts as part of a trade agreement is 
not in any way related to any deficiency in the utility of the invention itself. 
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just balance its commitments." Mukherjee at 50-51. Further, IVIukherjee discloses "A" 
deposit accounts with "100 per cent index compensation" for every one percent 
increase in inflation, jd. at 52. Thus, when a bank's deposits were all in inflation- 
adjusted accounts, the surcharge on loans would equal the full amount of the rate of 
inflation. Compare id. at 68 ("[l]n a year when the index rose by 10 per cent, a bank 
with one fifth of its deposits in fully index-linked accounts would place an index 
surcharge of 2 per cent on all its outstanding loans."). Substantial evidence supports 
the Board's conclusion that Mukherjee discloses fully adjusting loan accounts based on 
increases in the rate of inflation. 

Second, Trans Texas argues that claims 1-23, 31, 33, and 44^° of the '461 patent 
are non-obvious because these claims include a requirement for annuities. The Board 
relied on the prior art Zvi Bodie reference, An innovation for stable real retirement 
income . Portfolio Management, Fall 1980, 5 ("Bodie"). Bodie describes a "purchasing 
power annuity" linked to consumer price levels. Id. Trans Texas argues that Bodie in 
fact taught away from indexed annuities because it stated that inflation-adjusted 
annuities "were not commercially available" and noted a "reluctance, if not outright 
opposition" within certain segments of the market to price-indexed bonds. But, as the 
Board found, Bodie never indicated that such proposals would not work and in fact 

^° Claim 31, dependent on claim 24, requires that the principal component 
be retired by making payments to the depositor over a series of "iteration periods." '461 
patent col. 29 11.11-14. Claim 33, also dependent on claim 24, specifies that the "index 
correspond[s] generally to the consumer price index." Id col. 29 11.19-20. Claim 44, 
dependent on claim 36, requires that "the means for paying out the deposit account 
includes means for paying out the deposit principal component by a schedule over the 
term and means for paying out the deposit accrual component by a schedule over the 
term." Id, col.30 11.33-38. 
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noted that proposals for price-indexed bonds "have abounded." jd^ The Board's 
decision as to what the prior art discloses is reviewed for substantial evidence. See in 
re Gartside . 203 F.3d 1305, 1308 (Fed. Cir. 2000) (noting that Board factual findings are 
reviewed for substantial evidence); Para-Ordnance Mfg.. Inc. v. SGS Importers Int'l. 
Inc. . 73 F.3d 1085, 1088 (Fed. Cir. 1995) ("What the prior art teaches and whether it 
teaches toward or away from the claimed invention ... is a determination of fact."). 
Substantial evidence supports the Board's conclusion as to what.Bodie discloses. 

Third, Trans Texas argues that independent claim 9 of the '673 patent and its 
dependent claims 10-14 and 16-21 are non-obvious because Mukerjee does not teach 
the limitation "obtaining an asset whose rate of return adjusts with inflation." Appellant's 
Br. 47. Trans Texas argues that, even if deposit accounts responsive to the rate of 
inflation were disclosed in the prior art, securities with rates responsive to the rate of 
inflation were not. We conclude that the Board's finding that the prior art disclosed such 
securities was supported by substantial evidence. For example, Mukherjee describes 
the desire of institutional buyers to purchase "[inflation] index-linked securities" and 
specifically notes that "[b]anks and cooperative credit societies" sought to buy inflation- 
adjusted bonds "to help pay compensation on indexed deposit accounts." Mukherjee at 
59. 

Fourth, Trans Texas asserts that Mukherjee does not teach the limitation 
"obtaining ... a mortgage secured by real estate" (responsive to the rate of inflation) of 
independent claim 22 of the '673 patent and its dependent claims (23 and 24). The 
Board did not err in concluding that it would have been obvious to combine the indexed 
loan accounts disclosed in Mukherjee with the well-known practice of offering loans 
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secured by mortgaged real estate. See KSR Int'l Co. v. Teleflex Inc. . 127 S. Ct. 1727, 
1739 (2007) ("The combination of familiar elements according to known methods is 
likely to be obvious when it does no more than yield predictable results."). 

Finally, Trans Texas argues that claims 15 and 25-28 of the '673 patent were 
non-obvious because the prior art does not teach obtaining an inflation-adjusted 
financial instrument that makes "balloon" payments (i.e., paying the inflation-adjusted 
principal component at the end of the term). Trans Texas admits that G. Weiner, 
Choosing a Home Equity Plan . Restaurant Business, (Feb. 10, 1985), "does appear to 
describe loans where the interest is repaid monthly and the principal in a lump sum." 
Appellant's Br. 50. The Board did not err in concluding that it would have been obvious 
to combine the known inflation-adjusted loan accounts of Mukherjee with the known 
balloon payments of Weiner. 



We conclude that the Board was not bound by the district court's claim 
construction and property construed the term "responsive to the rate of inflation" and 
related terms. The Board did not err in holding that claims 1-44 of the '461 patent and 
claims 1-28 of the '673 patent would have been obvious over the prior art. 



CONCLUSION 



AFFIRMED 
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